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Current Topics. 


A Rent Restriction Point : Recovery of Overpaid Rent. 

A pornt which was stated to have cropped up in county 
courts all over the country since the passing of the Increase of 
Rent and Mortgage Interest (Restrictions) Act, 1920, but 
which seems to have been left hitherto undecided, was 
considered by Judge Hayvon, K.C., at Kingston-on-Thames 
County Court in a case to which reference was made in 
Wednesday’s Times. The plaintiff was, from November, 
1937, to February, 1939, a tenant of premises admittedly 
within the Rent Restrictions Acts. During that period 
he paid a weekly rent of £1 2s. 6d. The permitted or 
recoverable rent was 12s. 1}d. a week. He now claimed 
£33 14s. 6d., or the amount of the over-payments. The 
defendant argued that proceedings in respect of overpaid 
rent could only be maintained by an existing tenant, and that, 
as the plaintiff was no longer in possession, his claim was 
ill-founded. If such a claim could be brought by a former 
tenant who had ceased to have any interest in the premises, 
the door would be open to a flood of undesirable litigation, 
and the Legislature had closed that door. The learned county 
court judge considered various sections of the Act and 
observed that, giving the best construction he could to those 
provisions, he would have thought that a statutory right to 
repayment was given to any tenant who had paid to any 
landlord a sum so recoverable, with all the incidents attached 
to such a right, and subject to the statutory limitation of the 
period for the bringing of such actions. In the result the 
defendant’s argument was negatived and judgment was given 
for the amount claimed, a stay of execution pending appeal 
being granted. 


Mortgage Interest Restriction. 

Tue Minister of Health was recently asked in the House of 
Commons whether he would take steps to secure that owner 
occupiers should, during war-time, be protected against 
increases in rates of mortgage interest and the calling-in of 
mortgages not less effectively than statutory tenants were 
protected against increases of rent and the recovery of 
possession by their landlords. The Minister was also invited 


| £10,376,161, and assets by £548,000 to £3,436,425. 


to make a statement concerning the Government’s policy 
regarding the encouragement of the owner-occupier of small 
houses and was asked whether, in view of what was described 
as the relatively unfavourable legal position of owner-occupiers 
who had purchased their houses with money borrowed on 
mortgage and repayable by periodical payments extending 
over more than ten years from the date of the creation of the 
mortgage, he would consider the adequacy of recent emergency 
legislation. In reply, Mr. WaLTeR Extiot stated that the 
Government had always welcomed the growth of owner- 
occupation and special facilities were available in the statutes 
to that end. Emergency legislation, he said, was already in 
operation to protect mortgagors who were unable to meet their 


| obligations by reason of circumstances directly or indirectly 


attributable to the war, and he was not aware of evidence that 
further protection was required. ‘ 


Bankruptcy: Inspector-General’s Report. 

THE annual report of the Inspector-General in Bankruptcy, 
which was recently issued, shows that during 1938 the total 
number of cases of bankruptcy and deeds of arrangement 
was 4,768, compared with 4,753 of the previous year. 
Estimated liabilities of debtors rose by £1,457,296 to 
During 
1938 there were nineteen receiving and administration 
orders in which liabilities exceeded £40,000. In two of 
these cases the liabilities were estimated at between £200,000 
and £500,000; in four at between £100,000 and £200,000 ; 
and in the remaining thirteen at between £40,000 and £100,000. 
The aggregate liabilities in these cases amounted to something 
in the neighbourhood of £2,000,000, or about 28 per cent. 
of the estimated liabilities under all the receiving and 
administration orders during the year. In 1937 the cases 
involving large amounts showed a total estimated liability 
of £1,043,840, the corresponding percentage being 19. There 
were in the year with which the present report is concerned 
two cases of deeds of arrangement in which the liabilities 
were estimated at between £40,000 and £100,000. Prosecu- 
tions ordered under s. 161 of the Bankruptcy Act, 1914, 
numbered thirty-seven, the figure for the previous year being 
sixty-four. 


16 
LAW LIBRARY 








262 THE SOLICITORS’ JOURNAL. 


April 20, 1940 








“ And/or.” 

Weare indebted to The Times forthe information concerning 
a recent statement by BENNETT, J., in regard to the use of the 
expression “and/or” in affidavits. The learned judge 
observed that the expression might be used in a commercial 
document, but in an affidavit it made the deponent’s oath 
absolutely valueless. His lordship continued: “It is a 
recent practice, and makes it quite impossible to determine 
what a deponent is swearing. One day I will deal with it by 
making someone pay the cost of an affidavit framed in that 
way. We must stop it.” 


An Indemnity Society’s Bill. 

THE Standing Orders Committee of the House of Commons 
recently considered a petition by the Monmouthshire and 
South Wales Employers’ Mutual Indemnity Society for 
leave to introduce a late Bill. It was stated that as the 
result of the appointment of a receiver in the case of a company 
which was one of the members of the society, claims were 
made against the society by certain workmen employed by 
the company who had been injured in their employment but 
whose cases were left out of account in fixing the sum paid 
by way of final call. Those claims were upheld by the House 
of Lords and, as a consequence, the society was exposed to 
fresh claims by reason of an interpretation of its articles of 
association by all parties concerned, which appeared to be 
erroneous. The society would be unable to contest the new 
claims, which in the aggregate would cripple its financial 
resources. The power is therefore sought by the society under 
the Bill to make special calls on its members in respect of its 
liability for the claims which may arise. The Bill also 
provides that in certain cases, as when a member goes into 
liquidation, the amounts of certain claims paid by the society 
in respect of injured workmen should be treated as a prefer- 
ential debt due by such member. It was stated that the 
Bill safeguarded the rights of injured workmen by providing 
that the liability of the society for payment of compensation 
under s. 7 of the Workmen’s Compensation Act, 1925; and 
corresponding sections of former Acts, was not extinguished 
or diminished under the Bill. In the result the committee 
decided to report in favour of dispensing with the Standing 
Orders so that the Bill might proceed. 


Traffic Lights: Ministry of Transport Circular. 

THE Minister of Transport recently sent a circular to local 
authorities requesting them to review their installations of 
traffic lights in the interests of the safety of pedestrians. 
Additional protection for this class of road user is stated to be 
desirable at many road junctions, and it is suggested that 
existing installations should be reviewed in consultation 
with the police. The employment of * Cross Now ”’ signals 
is advocated in exceptional circumstances, while in other 
circumstances the circular suggests that it might be desirable 
to provide additional three-light signals in order that 
pedestrians may be able to see at least one signal facing them 
when crossing the road. In cases of exceptional difficulty 
highway authorities are urged to consult with the Ministry 
of Transport road engineers whose approval should be 
obtained when it is proposed to provide additional signal 
faces. The Minister is prepared to accept for grant expendi- 
ture incurred by authorised modifications, and it is stated 
that in all new signal installations submitted for his approval 
he will have to be satisfied that provision has been made, 
where necessary, for the protection and guidance of pedestrians. 


Enforcement of Speed Limits. 

In answer to questions recently raised in the House of 
Commons the Home Secretary made a brief statement 
concerning the methods employed by the police with a view 
to the detection of offences against the speed limits. Instruc- 
tions issued by the Commissioner of Police of the Metropolis 
with regard to the enforcement of the speed limits in built-up 
areas both by day and by night, he said, laid special stress 





\ 


on the necessity for keeping, as far as possible, at even distance 
behind a vehicle which was followed, and in calculating the 
speed of the vehicle due allowance was made for possible 
variations in that distance. At night the distance was 
naturally rather less than by day. The police kept well 
within the range of their headlights which had been found 
adequate for the purpose, and in keeping an even distance 
they were also assisted by the light showing from the rear 
red lamp of the vehicle they were following. This would 
appear to be a somewhat hazardous course if the preceding 
vehicle is travelling at considerable speed in black-out 
conditions, but Sir Joun ANDERSON stated that the only 
other method employed was that of fixed controls and that 
experience did not suggest that any more satisfactory or 
fairer method of enforcing the speed limits could be devised. 
In answer to the question whether it was possible for drivers 
to refute any evidence in view of the fact that their speedo- 
meters were not illuminated, Sir Joun ANDERSON stated that a 
driver who could not judge whether his vehicle was travelling 
at a higher speed than 20 miles an hour was at liberty to 
switch on his dashboard light momentarily to reassure 
himself ; though, as he indicated in reply to a further question, 
the instructions were clear that speedometers were not 
expected to be kept illuminated. 


Rules and Orders: County Court (Emergency Powers) 
Consolidation. 

THe four sets of rules which now regulate county court 
procedure under the Courts (Emergency Powers) Act, 1940, 
are to be replaced on Monday next by the County Court 
(Emergency Powers) (Consolidation) Rules, 1940 (S.R. & O., 
1940, No. 531, price 4d.). As the rules replaced have been 
printed and commented on in previous issues, and the 
consolidation has been effected with hardly any amendments 
of substance, it is not proposed to reproduce the new rules 
or to comment on them at length. Three small amendments 
may, however, be conveniently noted here : (1) A provision 
has been inserted appointing the justices’ court under the 
Distress for Rates Act, 1849, to be the appropriate court for 
giving leave to levy a distress for rates (r. 5). This brings 
Part I (Appropriate Court) into line with the corresponding 
Part of the Courts (Emergency Powers) (Consolidation) Rules, 
1940, and confirms the view (which indeed has not been 
recently questioned) that the county court has no jurisdiction 
to give leave to distrain for rates. (2) The opening sentence 
of r. 9 now refers (correctly) to subs. (3), where, by a slip, 
the previous rules referred to subs. (2). (3) An order giving 
leave to distrain is to be served on the landlord as well as 
the tenant (r. 17 (6)). Thus, a certificated bailiff, when 
instructed by a landlord to distrain, will be able to obtain a 
document which shows that the necessary authority has been 
given by the court. 


Recent Decisions. 

In In the Estate of Day, H., deceased (p. 274 of this issue), 
Sir Boyp Merrimay, P., on the application by motion of the 
executors, pronounced for a will and first codicil of a testator, 
reserving the question of validity of a second codicil by which 
certain freehold property was given to the respondent (who 
had issued a writ propounding the will and both codicils), 
on the undertaking by the executors not to administer the 
property referred to in the second codicil except so far as to 
preserve it. This course was taken as an alternative to the 
appointment of an administrator pendente lite with a view to 
saving expense (see ‘‘ Mortimer on Probate,” 2nded., p.378, note 
(m), and Graham v. Nicholson (unreported) there referred to). 

In Cohen v. Cohen (p. 270 of this issue) the House of 
Lords, reversing decisions of the Court of Appeal and 
Hopson, J., held that desertion by one spouse did not 
necessarily come to an end by the presentation and service 
on the same of a petition by the other spouse asking for 
dissolution of the marriage (Stevenson v. Stevenson [1911] 
ig 191, overruled). 
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Hire-Purchase Agreements and 
the Landlord. 


A CORRESPONDENT has sent the following letter: “ I enclose 
form of a clause in hire-purchase agreements, which apparently 
is now being commonly adapted and which, it is claimed, 
entirely deprives the landlord of his right of distress of the 
goods which were comprised in the hire-purchase agreement. 
Doubtless such goods would be upon the premises at the 
time of the distress, but the contention of the hire-purchase 
company is that the instructions to a bailiff and the signing 
of a warrant to distrain, all of which is before the levy of the 
distress, actually determines the agreement, so that, in law, 
the hire-purchase company becomes entitled to the return of 
their goods by virtue of their common law rights. Thus 
another of the landlord’s rights contemplated by the Law 
of Distress Amendment Acts has been swept away by the 
action of the parties. Some of your readers may have been 
able to see some method by which an Act of Parliament 
cannot be evaded in this manner.” The form of clause is 
as follows: ‘‘ Notwithstanding anything hereinbefore con- 
tained this agreement and the company’s consent to the 
hirer’s possession of the furniture comprised therein shall 
automatically determine and come to an end (without prejudice 
to any pre-existing liability of the hirer to the company) 
if any landlord of the hirer threatens or takes any step to 
levy a distress for rent upon the furniture of or in possession 
of the hirer and no payment which the company may receive 
from the hirer subsequently without notice of such automatic 
termination shall in any way prejudice or adversely affect 
the operation of this clause.” 

The defeat of the landlord’s rights under the Law of Distress 
Amendment Act, 1908, has often been attempted by those 
who draft hire-purchase agreements, but, for reasons which 
are ample and sufficient, this can never be completely achieved 
by mere drafting. 

Section 1 of the Act gives protection from distress to 
(inter alia) the goods of any person whatsoever not being a 
tenant of the premises or of any part thereof, and not having 
any beneficial interest in any tenancy of the premises or of 
any part thereof. 

Exemption from this protection is, however, provided by 
s. 4, which provides that the Act shall not apply to (inter alia) 
goods comprised in any hire-purchase agreement, nor to 
goods in the possession, order or disposition of the tenant by 
the consent and permission of the true owner under such 
circumstances that the tenant is the reputed owner thereof. 

The first authoritative decision on the subject was Hackney 
Furnishing Company v. Watts [1912] 3 K.B. 225. The 
clause under consideration in that case was very different 
from the present, as it simply gave the owners a right to 
resume possession of the goods on breach of the agreement 
by the hirer or on his suffering them to be taken ‘“ under 
colour or in pursuance of any legal process.” The hirer fell 
into arrears and the owner’s solicitors wrote terminating the 
agreement and asking for an appointment to send their men 
to remove the goods. The landlord distrained before an 
appointment could be arranged. Bray, J., reading the 
judgment of the Divisional Court, said: “‘ The owners cannot 
recover their goods without showing their title to do so under 
the agreement.” The Court therefore held that the goods 
were “comprised in” the hire-purchase agreement, and 
subject to the landlord’s right of distress. 

The next case was the Court of Appeal decision of Jay’s 
Furnishing Company v. Brand & Co. [1915] 1 K.B. 458. 
The agreement in that case provided for its ipso facto deter- 
mination on breach by the hirer, and on such determination, 
for the hirer to be bound forthwith at his own expense to return 
the goods and for the owners to be entitled to re-take possession 
of the same, as being goods wrongfully detained by the hirer 
and for that purpose to enter upon any premises where the 





goods might be. The court held that the words “ shall 
ipso facto be determined”? meant “is determinable at the 
option of the plaintiffs,” because those words were followed 
by words obliging the hirer to return the goods and entitling 
the owner to re-take the goods. The owners were only 
entitled to enter and re-take possession under the agreement, 
a right remained in respect of the goods for which recourse 
must be had to the agreement, and the goods were therefore 
comprised in the agreement. 

The most recent of the leading cases on this aspect of the 
matter, and the most important from the point of view of 
the particular type of clause under consideration, is Smart 
Brothers, Ltd. v. Holt and Others [1929] 2 K.B. The clause 
in that case was: “‘ In case of any breach of any term hereof 
the owners may (a) without prejudice to their claim for arrears 
of instalments or damages for breach of this agreement 
forthwith without notice terminate the hiring and repossess 
themselves of and remove the goods; (6) alternatively, by 
written notice sent (by post or otherwise) to or left at the 
hirer’s last known address forthwith and for all purposes 
absolutely determine and end this agreement and the hiring 
thereby constituted, and thereupon the hirer shall no longer 
be in possession of the goods with the owner’s consent, nor 
shall either party thereafter have any rights hereunder, 
but such determination shall not discharge any pre-existing 
liability of the hirer to the owners.’’ The agreement in this 
case was terminated by notice before the distress. It was 
held that the owners had, by the wording of their agreement, 
evaded the consequences of Jay’s Furnishing Company v. 
Brand, as there was no contractual obligation relating to the 
goods still subsisting at the time of the distress, so as to make 
the goods still comprised in the agreement. Hackney Furnishing 
Company v. Watts was distinguished on the ground that the 
owners would have to show their title under the agreement in 
order to recover the goods in that case, as contrasted with the 
present, where the owners were left, after termination, to their 
rights at common law. 

The clause, a copy of which our correspondent has sent, 
is identical, word for word, down to the words “ in possession 
of the hirer,” with that considered by Humphreys, J., in 
Times Furnishing Company v. Hutchings [1938] 1 K.B. 775. 
His lordship held, following Lord Atkinson’s opinion in the 
House of Lords, in New Zealand Shipping Co., Ltd. v. Société 
des Ateliers et Chantiers de France [1919] A.C. 1, 9: “ It is 
undoubtedly competent for the two parties to a contract to 
stipulate by a clause in it that the contract shall be void 
upon the happening of an event over which neither of the 
parties shall have any control, cannot bring about, prevent 
or retard.” He therefore held that the signing of the distress 
warrant brought the agreement to an end, so that the goods 
were no longer comprised therein and, therefore, were to- 
that extent protected from the landlord’s right of distress. 
It was unsuccessfully argued that the hire-purchase agreement 
could not affect the landlord because he was not a party to it. 

His lordship did hold, however, that as no notice had been 
given by the owner to the landlord and no other steps had 
been taken by the owner to indicate his intention that the 
goods should no longer be in the possession, order or disposition 
of the hirer with the owner’s consent, they remained in 
the hirer’s order and disposition and subject to the landlord’s 
right of distress in spite of the automatic termination of the 
agreement. In other words, that part of the clause dealing 
with the automatic termination of the owner’s consent to 
the hirer’s possession is inoperative without some actual 
step to recover the goods, such as a demand for their return 
(as suggested also by Bray, J., in Hackney Furnishing Company 
v. Watts, at p. 232 of [1912] 3 K.B.) or a notice by the owner, 
as suggested by Humphreys, J. 

With regard to the words “ and no payment . . . operation 
of this clause,” the question of their effect has not been 
before the courts, but possibly they constitute a valid 
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stipulation, having regard to the reasoning of Lord Atkinson 
in the House of Lords case cited above. The matter is, 
however, by no means free from doubt. 

In considering complaints relating to a successful evasion 
of an Act of Parliament, the words of Lindley, L.J., in 
Yorkshire Railway Waggon Company v. Maclure, 21 Ch. D. 
309, are apposite. He said: “ There is always an ambiguity 
about the expression ‘evading an Act of Parliament.’ In 
one sense you cannot evade an Act of Parliament ; that is 
to say, the court is so bound to construe every Act of Parlia- 
ment as to take care that that which is really prohibited 
may be held void. On the other hand, you may avoid doing 
that which is prohibited by the Act of Parliament and you 
may do something else equally advantageous to you which 
is not prohibited by the Act of Parliament.” 

While it cannot be denied that landlords have their rights, 
as defined by statutes such as the Law of Distress Amendment 
Act, 1908, it must be pointed out that owners of goods have 
their rights also and cannot be blamed for exacting the full 
measure of those rights. The only way in which landlords 
can make the most of their chances in this respect is to distrain 
as promptly as possible whenever they have grounds for 
believing that they may otherwise be unable to recover their 
arrears of rent. It is only thus that they may be able to 
forestall any action by the owners of hired goods to take them 
out of the reputed ownership of the hirer. 








Leave to Proceed: Stay of 
Execution. 


A cREpDITOR, having obtained judgment against his debtor, 
applied, under the Courts (Emergency Powers) Act, 1939, 
s. 1, for leave to proceed. Master Jelf gave leave but ordered 
that execution be suspended “ provided that £10 be paid on 
February 1, 1940, and £10 per month thereafter.” On 
Ist February, £10 was paid ; the next payment was not, made 
until 5th March. On 2nd March the judgment creditor, 
contending that the money ought to have been paid on 
Ist March, issued a bankruptcy notice. The debtor applied 
to set aside the bankruptcy notice on the ground that he 
had the whole of March in which to pay the second instalment. 
The registrar set aside the notice and the judgment creditor 
appealed. 

By Ord. LXIV, r. 1, * month ” (unless otherwise expressed) 
means “calendar month.” Where an order is made for 
periodical payments, one approaches the construction of the 
phrase, Sir Wilfrid Greene, M.R., observed, in Re Judgment 
Debtor (No. 266 of 1940) (1940), 2 All E.R. 303, 305, * with 
a leaning—I put it no higher than that—towards regularity 
in the intervals for payment.” If, in an order of this nature, 
the whole month of March were available for payment, this 
would lead to “ irregularity in the periods of payment of a 
very strange kind.” The second payment could be made 
on 2nd March, the next on 3rd April, and so on. When, 
by that process, the last day of a month had ultimately been 
reached, there would not be more than one month for the 
next payment. 

The word * thereafter” refers not to the whole month of 
February, but to the date of the first payment, viz., 
Ist February. The second month accordingly begins at 
midnight, lst February-2nd February, and ends at midnight 
on Ist March-2nd March. Hence the last day for payment 
of the second instalment was Ist March. This construction 
produced in the payment of instalments the regularity to be 
expected in an order of this nature. The appeal was 
accordingly allowed. 





Mr. WILLIAM UsHER, Deputy Town Clerk and Deputy Clerk 
of the Peace of Newcastle-on-Tyne, has been appointed 
Town Clerk and Clerk of the Peace of Halifax. Mr. Usher 
was admitted a solicitor in 1925. 





Company Law and Practice. 
THE provisions of s. 46 of the Companies Act, 1929, authorising 
the issue of redeemable preference shares, 


Redeemable have been constantly made use of since 
Preference the section, which was new in 1929, first 
Shares. appeared ; but so far as I am aware there 


is no reported decision on the interpretation 
of its provisions, no doubt because, for the most part, they 
give rise to no difficulty. In one or two respects, however, it 
does seem to me that the section is not altogether easy to 
understand, and I shall refer to the matters I have in mind in 
the course of this article. 

Before redeemable preference shares may be issued, the 
articles of association must authorise their issue ; a general 
authority for this purpose is often inserted in articles (cf. 
cl. 2 of the 1929 Table A), but this will not avoid an alteration 
of the articles if and when it is determined to create redeemable 
preference shares, for subs. (3) of s. 46 requires the terms and 
manner of redemption to be specified in the articles. Accord- 
ingly a special resolution will be necessary to add to the 
articles a clause providing for these matters, and the same 
resolution can insert an article generally authorising the issue 
of redeemable preference shares if the existing articles do not 
confer such authority. 

Subject to the requirement that the shares shall not he 
redeemed except out of profits or out of the proceeds of a fresh 
issue of shares, the section leaves the terms and manner of 
redemption to be determined by the company, though it is 
expressly provided that the shares may be issued on the terms 
that they are definitely to be redeemed or on the terms that 
they are only liable to be redeemed at the company’s option. 
One point which is sometimes overlooked is the necessity for 
fixing a date on or before which the shares are or are to be 
liable to be redeemed, for subs. (2) requires this date to be 
specified in the balance sheet. The considerations governing 
the choice of this date will no doubt vary in every case, and 
there is nothing in the section to preclude the fixing of either 
a very early or a very remote date. It may also be observed 
with reference to the question of the terms of redemption that 
subs. (1) (d) recognises that the shares may be made redeemable 
at a premium, and that the shares cannot be redeemed unless 
they are fully paid (subs. (1) (6)). 

Redemption is only to be made out of profits of the company 
which would otherwise be available for dividend or out of the 
proceeds of a fresh issue of shares made for the purposes of the 
redemption : and if the latter course is adopted any premium 


payable on redemption must be provided out of the profits of 


the company before the shares are redeemed. Where the 


shares are redeemed otherwise than out of the proceeds of 


a fresh issue, i.e., out of profits, the section provides that 
* there shall out of profits which would otherwise have been 
available for dividend be transferred to a reserve fund, to be 
called the capital redemption reserve fund, a sum equal to 
the amount applied in redeeming the shares.” Literally 
interpreted this provision seems to involve that on a redemp- 
tion of shares out of profits twice the amount of the redemption 
moneys is to be absorbed out of the profits, one such amount 
to be applied in redeeming the shares, and the other in creating 
the capital redemption reserve fund. It is thought, however, 
that this is not the construction to be given to the provision, 
for if it were it is difficult to see how the resulting balance 
sheet is to be drawn up. Suppose that before the redemption 
the company’s balance sheet is as follows : 


Liabilities. Assets. 

Issued ord.shares £1,000 Freeholds £2,000 

Issued Redeem- Stock-in-trade £2,000 

able Pref.shares £1,000 Cash £2,000 
Creditors £2,000 
Profit .. .. £2,000 

£6,000 £6,000 
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On the redemption of the preference shares the assets side 
is diminished by £1,000 cash and the liabilities side by £2,000 
—the preference shares disappear and the profit is reduced by 
the £1,000 which has been applied in redeeming the shares. 
It is accordingly necessary to replace on the liabilities side the 
item hitherto represented by the redeemable preference shares, 
and this the section requires to be done by the creation of 
the capital redemption reserve fund. But if, as the section 
seems to say, this must be created by the transfer of a further 
sum out of profits, the result would be :— 


Liabilities. Assets. 
Issued ordinary Freeholds .. £2,000 
shares £1,000 Stock-in-trade £2,000 
Capital redemp- Cash es £1,000 
tion reserve 
fund .. .. £1,000 
Creditors £2,000 
£4,000 £5,000 





This clearly cannot be intended ; and it appears, though 
the wording of the provision is not very apt to have such a 
meaning, that what is required is simply that the capital 
redemption reserve fund must be created in substitution 
for the redeemed shares, with this intelligible result :— 


Liabilities. Assets. 
Issued ordinary Freeholds .. £2,000 
shares £1,000 Stock-in-trade £2,000 
Capital redemp- Cash £1,000 
tion reserve 
fund .. .. £1,000 
Creditors £2,000 
Profit .. .. £1,000 
£5,000 £5,000 





The purposes for which the capital redemption reserve 
fund can be applied are very limited. The section provides 
that, subject te the exception hereinafter mentioned, the 
provisions of the Act relating to the reduction of share éapital 
shall apply as if the reserve fund were paid-up share capital 
of the company. Section 55 of the Act provides, inter alia, 
for the return, with the sanction of the court, of capital which 
is in excess of the wants of the company, but it is difficult to 
see how the reserve fund can be made available for the 
shareholders in this way, for although notionally it is to be 
treated as paid-up share capital, it has in fact not been 
contributed by any shareholder; to whom therefore is it 
to be returned ? On the other hand, there would seem to be 
no difficulty in the way of cancelling the reserve fund if it can 
be shown to the court to be unrepresented by available assets, 
and indeed I have heard of an order being made on a petition 
presented for this purpose. 

Having regard to the application to this reserve fund of the 
provisions as to reduction of capital, it seems clear that the 
company cannot distribute it among the shareholders except 
by means of a reduction of capital, and as I have suggested, 
a distribution by that means presents practical difficulties. 
Nor, it would seem, can the reserve fund be used in the 
ordinary way for the payment up of bonus shares ; for s. 46 (5) 
of the Act provides for a particular case in which this may be 
done, and this seems to imply that only in that case can the 
reserve fund be so utilised. The particular case is where new 
shares have been issued to take the place of the redeemed 
shares ; in that case the capital redemption reserve fund may 
be applied up to the nominal amount of the shares so issued 
in paying up unissued shares as bonus shares. 

Finally, subs. (4) of s. 46 provides as follows: “* Where 
in pursuance of this section a company has redeemed or is 
about to redeem any preference shares, it shall have power to 
issue shares up to the nominal amount of the shares redeemed 
or to be redeemed as if those shares had never been issued 
and accordingly the share capital of the company shall not 





for the purposes of any enactments relating to stamp duty 
be deemed to be increased by the issue of shares in pursuance 
of this subsection: Provided that, where new shares are 
issued before the redemption of the old shares, the new shares 
shall not, so far as relates to stamp duty, be deemed to have 
been issued in pursuance of this subsection unless the old 
shares are redeemed within one month after the issue of the 
new shares.” 

The general purport of this provision would seem reasonably 
clear, viz., to exempt from stamp duty an increase of capital 
made to replace the redeemed shares. This, however, is not 
what the subsection says: it provides that for the purposes 
of stamp duty the share capital is not to be deemed to be 
increased by the issue of the new shares. This is rather 
puzzling, for the nominal share capital, in respect of which 
stamp duty is payable, is not increased by the issue of shares ; 
and it is not the issue of new shares which attracts stamp 
duty but the increase of capital, whether or not that increase 
is followed by an issue. It should be observed, however, that 
the power conferred by the subsection is not simply to issue 
shares up to the nominal amount of the redeemed shares—a 
power which the company would have in any case—but a 
power to issue such shares as if the redeemed shares had never 
been issued. It may be that what is contemplated is not an 
increase of capital, but that if shares have been or are about 
to be redeemed, the company can treat the shares as unissued 
and, so to speak, re-issue them without thereby being deemed 
to increase its nominal capital. 

If this is the meaning of the section it is not very clearly 
expressed, and it is difficult to see how it could be given 
effect to, at least in the case where shares are to be issued 
before the redemption of the preference shares in order to 
provide the redemption moneys. In such a case, how, if all 
the existing share capital has been issued, can the new shares 
be issued without first increasing the capital? If it ts such 
an increase which the section exempts from duty, it is, as 
I have said, curious that the reference is to the issue, not the 
creation, of the shares as involving duty. It may be, however, 
that these questions of construction of subs. (4) do not 
occasion much difficulty in practice. 








A Conveyancer’s Diary. 


‘ Tue Conveyancers’ Year Book, 1940,” is the first instalment 
of anew venture. Sir Lancelot Klphinstone 


“The has given us a compendious account of the 
Conveyancers’ changes in the law during the year 1939 
Year Book, so far as they are liable to affect convey- 
1940.” * ancers. It is understood that the intention 


of the publishers is to bring out a volume 
of this new series in the spring of every year. In entrusting 
the task to Sir Lancelot Elphinstone, they have put the 
profession much in their debt. 

The present volume is probably an unusually long one 
(its text is 325 pages) and, indeed, it is to be hoped that in 
future years the conveyancer will not be so much troubled 
with statutory changes as he has been in the disturbed year 
1939. As I have repeatedly said, the really important 
things from a conveyancer’s point of view that happened in 
1939 were largely not done by statutes at all. Most of the 
statutes referred to in this book are, fortunately, of only 
ephemeral interest. But the fact that they are ephemeral 
only serves to emphasise their present importance inasmuch 
as that, during the war and the preliminary preparations for 
it, our law has been greatly interfered with. All this the 
practising conveyancer must know about for the next year 
or two. 


* The Conveyancers’ Year Book, 1940. Vol. I. By Sir Lancelot H. Elphinstone, 
of Lincoln’s Inn, Barrister-at-Law. Demy 8vo. pp. Ixxiv (with Index) and 325. 
London: The Solicitors’ Law Stationery Society, Ltd. Price 10s. 6d. net. 
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The book, therefore, falls into two main parts; namely, 
those sections which deal with matters which every 
conveyancer must learn and remember; in that part it will 
be most convenient to have a handy summary of the year’s 
results. The other part is concerned with those statutes 
whose existence and general purport must, at present, be in 
the mind of every conveyancer and which it will be more than 
useful to have at hand in an accessible form. 

The book is arranged alphabetically by subjects. It 
therefore deals first with the Access to Mountains Act, 1939, 
a piece of social legislation which profoundly affects the 
basic rights of landed property. The learned author then 
deals with the recent cases regarding annuities and with those 
concerning fraudulent appointments. The Building Societies 
Act has also to be regarded as a semi-permanent fixture. 
There is a section on charities and a digest of the highly 
important Coal Act, 1938, which has to be regarded as a 
permanent feature of our law. The Coast Protection Act, 
1939, for the prevention of erosion, is also dealt with and 
may affect the position of any owner of land adjacent to the 
seashore or the shore of a tidal river. None of us can turn 
a blind eye to the death duties and income tax, and their 
development from year to year is a matter of constant anxiety 
to every practitioner. There are several important cases on 
easements and a few regarding executors and administrators, 
with which must be coupled the Inheritance Family Provision 
Act, 1938, which I have frequently criticised. There is a very 
full summary of the Limitation Act, 1939, but in this case 
the reader must remember that the subject is one in which 
old case law is quite as important as the Act. Mortgages 
also receive attention and the cases on boundaries with 
which I recently dealt. Mention must also be made of the 
Prevention of Damage by Rabbits Act, 1939, which makes 
an owner liable to keep down rabbits on his property, and 
thus makes desirable requisitions on title in appropriate 
cases regarding the rabbit situation on the purchased land. 
Forms of such requisitions are provided, and in many other 
cases also the learned author supplies us with short precedents. 
It is unnecessary to trouble readers with an account of the 
various emergency statutes in this review, but he will find in 
this book all the ones of which he has heard and very likely 
several of which he had not heard. I think that few of us can 
have realised, for instance, that there is provision under the 
Defence (General) Regulations, 1939, restricting the common 
law right to use what surname one likes. 

I am somewhat flattered to think that most of the matters of 
permanent interest which I have found in “ The Conveyancers’ 
Year Book” have already been dealt with inthiscolumn. But 
I confess that I, myself, should find it difficult to say off-hand 
what the present position is in many instances. For example, 
the law about the capitalisation of testamentary annuities is in 
such a state of confusion that one would have to look up the 
files to discover about it. But the new book summarises it 
all and refreshes one’s memory about it in two concise pages. 
The book has very full references to reports other than the 
Law Reports; for example, only two out of four quoted cases 
of easements were in the Reports. Many of us, I think, tend 
not to read the current issues of the minor reports, as life is 
really not long enough to do so. We refer to them only when 
we have some specific reason to think that there is a relevant 
case in them. That reason is usually supplied to us by a text- 
book, and a text-book is seldom sufficiently up to date to refer 
us to the previous year’s minor reports. That is another very 
useful purpose which * The Conveyancers’ Year Book ”’ will 
serve, because it will attach to the cases that we do know the 
cases which we, perhaps, ought to know but do not. 

It is somewhat gratifying to find that Sir Lancelot 
Elphinstone has not told us of any cases in the minor reports 
regarding restrictive covenants. This fact confirms my hope 
that last year was as quict a year on this front as it seemed. 
The only case of much importance is Zetland v. Driver [1939] 


| Ch. 1, which, in any event, only got into the 1939 reports 
because it was reported unusually late. After the alarms and 
excursions of the two preceding years, the profession will, 
indeed, feel relief that their knowledge is now not so likely 
to become out of date over night. I am continually finding 
that the subject troubles practitioners, and they will not be 
sorry to see it reach a stage of development when it is beginning 
to settle down. 

I observe that Sir Lancelot Elphinstone says that he is 
writing not only for the conveyancer in the narrow sense but 
also for the Chancery practitioner generally. It is not to be 
thought from the title that the book is concerned only with 
non-contentious matters. The truth is that it is concerned 
with all matters of property law in whatever form they may 
arise, in the courts or in cases that do not require litigation, 
and I feel sure that it will be welcomed by the very wide public 
that is interested in keeping up to date in those matters. 








Landlord and Tenant Notebook. 


Mosr readers will have at some time received communications 
from estate agents informing them that 


Intending some specified individual proposes to take 
Tenants’ a lease of certain property at a named 
References. rental and asking the person addressed to 


state in confidence whether in his opinion 
the specified individual is likely to prove a satisfactory tenant 
at the named rental (and enclosing a stamped and addressed 
envelope for a reply). I propose in this article to discuss 
the legal aspects of this kind of transaction as they may 
affect the agent, the referee, and the parties to the intended 
lease. 

According to the decision in Heys v. Tindall (1861), 1 B. & S. 
296, it is part of an estate agent’s duty, when acting for a 
landlord, to make inquiries of this nature. The defendant 
in that case asked the plaintiff whether she wished to let 
her house, introduced a prospective tenant who then 
negotiated a lease direct but defaulted and became insolvent 
after paying one quarter’s rent. When the defendant sent 
an account for letting and collecting rent the plaintiff brought 
her action; it was left to the jury to say whether he was 
bound to make reasonable inquiries as to the eligibility of the 
tenant: they found that he was and that he had not, and 
awarded damages. On the hearing of an application for a 
rule, defendant’s counsel was, I think, somewhat hampered 
by being subjected to a barrage of questions and interruptions 
from a bench of four judges, and the report terminates with 
the curt statement “ rule refused,” without recording any 
judgment. Assuming, however, that the argument failed 
to make the desired impression, one can glean the reasons 
for the decision from such a remark as that of Cockburn, J. : 
* It cannot be supposed that the commission of 5 per cent. 
is to be paid for only putting the name of the owner and the 
particulars of the premises upon the house agent’s books for 
the information of those who may come to make inquiries 
at his office.” Wightman, J., went further than this: 
** What does the house agent receive his commission for, except 
for making inquiries as to the fitness of the tenant ?”’ This, 
I would submit, must be treated as obiter. 

Insistence on references played a decisive part in Canham 
v. Barry (1855), 15 C.B. 597, which arose out of a tenant 
farmer's agreement to assign the residue of his lease. Being 
bound by a covenant against alienation he stated his wishes 
to the landlord’s agents, who wrote that if he could find a 
successor who was eligible in the opinion of the landlords, 
after opportunity for inquiry and a reference to sureties or 
bankers as might be considered necessary, there would be no 
obstacle. The plaintiff agreed to buy the lease, one M to 
hecome the new tenant, and said that M was a person of 
respectability who could give satisfactory references as to 





character. A sum of £1,000 was paid on account of the 
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purchase price, and when M failed to supply the references 
and the defendant refused to complete, the action was brought 
for the return of the sum so paid and for loss and expense 
incurred. Judgment was given for the defendant on the 
ground that, but for the representation that M was a 
responsible person, he would never have entered into the 
agreement at all, and the representation when made was 
false to the knowledge of the plaintiff. 

The position of those who give references which lead to 
disappointment has been gone into in a number of cases 
which mostly concern inquiries made and pursued by traders 
before giving credit. Principles were laid down in such 
decisions as Pasley v. Freeman (1789), 3 T.R. 51, and Haycraft 
yv. Creasy (1801), 2 Ea. 90. The importance of the former 
for present purposes is that it showed that whether the 
representor himself benefited by the result of his mis- 
representation was quite immaterial. That of the latter is 
that it showed that whether or not he knew his characterisation 
to be untrue was likewise immaterial if he professed knowledge 
which he did not possess. As references acted upon by 
landlords are generally given by persons who have no interest 
in the intended deal themselves, and often by persons unqualified 
to speak, these principles are apt to play an important part. 

An illustration which is in point was afforded by Leddell v. 
McDougal (1881), 29 W.R. 403 (C.A.), the facts of which 
were very true to type. Negotiations were carried on between 
the plaintiff and an intending tenant for the lease of business 
premises at a rent of £400 a year, and the plaintiff, having been 
given the name of the defendant for that purpose, wrote to 
him stating the position and asking the defendant if he knew 
the proposed tenant to be in a good and responsible position 
to meet the responsibility of such an undertaking, and if he 
could recommend him as a safe and advisable tenant. (The 
language of those days was somewhat more florid than that 
in use to-day, but the gist of the inquiry does not differ.) 
To this the defendant, though he knew better, replied : 
‘I have much pleasure in replying affirmatively.” The 
lease was granted, the tenant entered, and when the first 
quarter's rent became due deserted the premises without 
paying it, removing his furniture and fixtures. In the action, 
Bacon, V.-C., decided in the defendant’s favour, but his 
decision was set aside on appeal and £250 damages awarded. 
It did not matter, it was held, that the defendant had been 
actuated by kindness and had had no intention to make any 
profit himself; his answer was hasty and ill-considered, but 
made deliberately and had had the results complained of. 

The above I have called an illustration rather than a 
leading case, and the next decision which I will mention, 
Smith v. Land and House Property Corporation (1884), 
28 Ch. D. 7 (C.A.), virtually applies the leading authority 
of Redgrave v. Hurd (1881), 20 Ch. D. 1 (C.A.), to a repre- 
sentation about a tenant, in this case an existing tenant. 
The occasion was the sale of the reversion to a hotel let, at 
£400 a year, to one F in 1880. The plaintiffs in the action, 
mortgagees at the reversion, became entitled to the rent in 
January, 1882, and F defaulted at Lady Day. On the 
Ist May they threatened to distrain and a few days later 
were paid £30 on account; on 13th June a further £40; 
the balance of £30 in August, by when the Midsummer rent 
was overdue and Michaelmas drawing near. It was in July 
that the plaintiffs, who had a power of sale, determined to 
exercise that power, and in their particulars they or the 
auctioneers acting for them described the property as “ now 
held by a very desirable tenant.’ Although the defendants, 
who became the purchasers, had had an adverse report from 
their secretary who had visited the hotel and found that 
very little business was being done, they instructed him 
to bid and the property was secured by them. Having 
ascertained the facts, they refused to complete. The vendors 





sued for specific performance ; the purchaser counter-claimed 
for rescission and succeeded both at first instance and onappeal. ° 


On the question of character, the ‘‘ Notebook” may 
usefully cite a sentence from the judgment of Bowen, L.J. : 
‘In my opinion a tenant, who had paid his last quarter’s 
rent by driblets under pressure, must be regarded as an 
undesirable tenant.” 

But it was on the question of inducement that Redgrave v. 
Hurd, supra, had an important bearing. In that case, which 
arose out of a refusal to complete an agreement for a partner- 
ship between two solicitors, the refusal being based on 
misrepresentation of the value of the practice, Fry, J., held 
that as the defendant had had an opportunity of satisfying 
himself about the truth of the representations and had gone 
so far as to make some cursory inquiries about it, he could 
not be taken to have relied on them. But this reasoning was 
disapproved by the Court of Appeal who held that it would 
be for the plaintiff to prove either actual knowledge or conduct 
or words showing that the representations did not induce 
the purchase. Applied to the facts of Smith v. Land and 
House Property Corporation, this meant that despite the 
secretary's report the court at least could find, as it did find, 
that there was a material misrepresentation which made the 
transaction voidable. 

Lastly, I may recall that references, or at all events asking 
for references, had a significance not contemplated by those 
who asked and gave them at the time in Newman v. Real 
Estate Debenture Corporation (1940), 1 All E.R. 132, discussed 
in last week’s ‘* Notebook ” (84 Sox. J. 247). For the fact 
that social references had been insisted upon helped the 
plaintiff to establish a claim that, by letting other flats in 
the building for business purposes, his landlords had derogated 
from their grant. 








Our County Court Letter. 
DIVISION OF FARM STOCK. 

In a recent case at Lancaster County Court (Simpson v. 
Simpson) an application was made under the Married Women’s 
Property Act, 1882, s. 17, for an order for possession of a farm 
and for the payment to the wife of her share of the stock. 
The parties were married in 1916, and had settled down at 
the farm, of which the applicant’s father was then the tenant. 
The respondent then obtained work at Heysham Harbour 
and only worked part-time at the farm. The latter, in 1925, 
was handed over as a gift to the applicant by her father and 
the tenancy continued in his name. The rent was £33 a year, 
and the stock comprised twelve head of cattle, 4 horse and 
implements. The acreage was nine of pasture and another 
six arable, and the respondent did the heavy work while the 
applicant did the light work. A joint banking account was 
changed into the respondent’s name in 1936. On the 
29th August, 1939, the applicant obtained a separation order 
on the ground of cruelty and the respondent was ordered to 
pay the applicant 15s. a week for herself and 5s. for two of 
the five children. The applicant had previously left the 
farm, which the respondent had continued to occupy. The 
respondent’s case was that he was willing to give up possession 
of the farm, which did not produce enough to support himself 
and his family without his extra earnings from outside work. 
On his marriage the respondent had saved £158, most of 
which was invested in the farm. His wife had sold three 
cows without accounting for the proceeds, and the value of 
the rest of the stock was £236. This value had not been 
increased by the outbreak of war. His Honour Judge 
Peel, K.C., held that there had been a substantial contribution 
by the applicant towards the joint farming venture, but the 
capital also consisted partly of contributions by the respondent. 
An equal division would be fair, and an order was made for 
each party to receive £118, the respondent to take over the 
unsold cattle and to pay the applicant her share in twenty- 
eight days ; each party to pay his or her own costs. 
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THE CONTRACTS OF UNDERTAKERS. 


In Salt v. Williams, recently heard at Bromsgrove County 
Court, the claim was for £2 10s. wages, £2 10s. as wages in 
lieu of notice and 12s. overtime. The plaintiff was a driver, 
and had been employed by the defendant, an undertaker, 
from the 19th June to the 8th July at 50s. a week and overtime 
at ls. per hour. On the 8th July the plaintiff was the driver 
of one of three coaches at a funeral, and was immediately 
behind the hearse. At the cemetery, after the coffin was 
removed, the defendant told the driver to turn round. The 
hearse drove away, and the plaintiff followed. On the 10th 
July, a Monday, the defendant blamed the plaintiff for 
leaving the mourners in the rain, and dismissed the plaintiff 
without notice. The Court of Referees subsequently held 
that the plaintiff had not been guilty of misconduct, and he 
obtained his benefit while unemployed. The defendant’s 
case was that the plaintiff knew the mourners had to be taken 
home, and it was not right to blame the driver of the hearse. 
The reason for the plaintiff's haste was that he desired to 
earn 7s, 6d. by assisting in the bar at a féte the same afternoon. 
It was also not customary to pay overtime, and liability for 
that item was disputed. If a funeral director's employee 
worked after 5.30 p.m., he had time off later on. His Honour 
Judge Roope Reeve, K.C., observed that the plaintiff was 
admittedly entitled to wages for the week ending on the 
8th July. As regards the alleged wrongful dismissal, a mere 
act of stupidity (such as leaving the mourners in the rain) 
would not have justified the action of the defendant. It 
appeared, however, that the plaintiff, in going to the féte, 
had disregarded orders to be ready for a second funeral in 
the afternoon. The defendant was thus placed in a difficulty, 
and had to provide another driver at short notice. The claim 
for wages in lieu of notice accordingly failed, as the summary 
dismissal was justified. Judgment was given for the plaintiff 
for £2 10s. without costs. Had that amount been paid into 
court, an order to pay costs would have been made against 
the plaintiff. 








Reviews. 


The Stock Exchange Official Year Book, 1940. Compiled and 
edited by The Secretary of the Share and Loan Department 
of the Stock Exchange. Crown 4to. pp. (with Index) 
ceexxxvi and 3,642. London: Thomas Skinner & Co. 
(Publishers), Ltd. Price £3 10s. net. 


This edition of The Stock Exchange Official Year Book 
contains additional notices of nineteen Government and 
municipal loans and forty-eight companies ; the additions in 
the previous issue were twenty-seven and ninety-seven 
respectively. The article on Company Law has been extended 
this year by the inclusion of a synopsis of the Trading with 
the Enemy Act, 1939, and legislation affecting the conduct 
of business by trading companies. In the General Information 
section, a note on the Excess Profits Tax is given. Another 
new feature, due to the outbreak of war, is a list of 
emergency addresses of companies, local authorities, registrars, 
etc., dealt with in the book ; the list will be found at the end 
of the Supplement which, as usual, contains information 
received too late for insertion in its appropriate section. 

In other respects the book follows the familiar lines of 
previous editions and includes lists of members of the Stock 
Exchanges of the United Kingdom, an article on Indian 
Finance, tables of statistics relating to the finances of the 
Counties of England and Wales, Municipalities of Great Britain 
and Northern Ireland, the British Dominions and Colonies, 
and the Sovereign States of the World, and a General Informa- 
tion section. The Supplementary Index, containing references 
to companies previously published in former editions of the 
year book, can be obtained at 2s. 9d. per copy (post free) 
from the publishers. 





The Law of Stamp Duties. By E. G. Serceant, LL.B., 
Solicitor, of the Office of the Solicitor of Inland Revenue, 
1939. Demy 8vo. pp. xliii and 351 (Index, 33). London: 
Hamish Hamilton (Law Books), Ltd. Price 15s. net. 
Determination of the stamp appropriate to a given 

instrument is a recurrent problem in the work of every 

practitioner, and for its solution he must enlist the assistance 
of those writers who have, as Mr. Sergeant puts it, “ painfully 
acquired ” their knowledge from years of experience. 

After a brief, perhaps too brief, introduction, there follows, 
in Part II, a section by section consideration of the relevant 
provisions of the Stamp, Finance and Revenue Acts down to 
the Finance Act, 1938 (at the time of going to press the 
Finance Act, 1939, was only in Bill form and as such is set 
out in the Appendix). The annotations to the sections are 
exhaustive and, as far as can be ascertained from a number 
of points tested, carefully and accurately stated. Equal care 
is bestowed on the consideration of points not yet litigated 
to finality. Part II properly forms the bulk and essence of 
the book, but subsequent Parts cover those miscellaneous 
Acts, outside the Finance Acts, imposing duties; special 
exemptions ; and special provisions relating to Ireland and 
relief from double stamp duty. There are tables of ad valorem 
duties and comparative tables showing sections of previous 
Acts from which the sections of the Stamp Duties Management 
Act, 1891, and the Stamp Act, 1891, are derived. The 
Appendix contains reports of seven leading cases. 

Mr. Sergeant has made a valuable addition to the literature 
of an involved branch of the law, and his book can unhesi- 
tatingly be recommended to all those whose work takes them 
into the realms of stamp duty law. The publishers have seen 
to it that the book is well produced and easily legible. 


Books Received. 

Chorley & Tucker's Leading Cases on Mercantile Law. By 
R. 8. T. Cuortey, M.A., of the Inner Temple, assisted by 
O. C. Gites, LL.M., of Gray’s Inn, Barristers-at-Law. 
Second Edition, 1940. Demy 8vo. pp. xxvii and (with 
Index) 353. London: Butterworth & Co. (Publishers), 
Ltd. Price 10s. 6d. net. 

Tax Cases. Vol. XXII, Part VIII. London : H.M. Stationery 
Office. Price Is. net. 

The Law Relating to Building and Engineering Contracts. 
By W. T. Creswe t, K.C., assisted by Norman P. GREIG, 
B.A., of the Inner Temple, Barrister-at-Law. With a 
Foreword by the Idte ALEXANDER Macmorran, M.A., 
K.C. 1940. Demy 8vo. pp. xxiii and (with Index) 
418. London: Sir Isaac Pitman & Sons, Ltd. Price 
16s. net. 

The Public General Acts and the Church Assembly Measures, 
1938-39, with Tables of Short Titles, the Effect of Legisla- 
tion and an Index. London: H.M. Stationery Office. 
Price 2s. net. 








Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. ] 


A Legal “ Howler.” 


Sir,—Do you not think that the following sentence should 
be placed in the class of “‘ Howlers ” ? 

“ The universal expectation was, that Beckett would now 
play the part so successfully performed by Cardinal Wolsey 
in a succeeding age; .. .” 

It appears on page 79 of the third edition of Campbell’s 
* Lives of the Lord Chancellors.” 
London, W.C.2, 
10th April. 


R. Hitary STEVENS. 
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To-day and Yesterday. 


LEGAL CALENDAR. 


15 Aprit.—On the 15th April, 1871, The Right Hon. John 
Davison, Judge Advocate General, died suddenly 
ouly five months after his appointment. He was on a visit 
to a friend in Suffolk and had retired to his room at night 
apparently in his usual health. The next morning his valet 
found him dead with a Parliamentary Blue Book beside him. 
At first he thought his master was asleep. Davison had had 
a large practice at the Parliamentary Bar. He died on his 
forty-fifth birthday. 
16 Aprit.—If Dr. Kenealy had been content to practice 
at the Bar in his native Ireland he would 
probab'y have come to a good end. In the less formal 
atmosphere there his violence need not have degenerated 
into virulence and in any event the judges and his colleagues 
would most likely have found a way of dealing with him less 
drastic than the English legal profession felt obliged to adopt. 
As counsel for the Tichborne claimant he made a personal 
quarrel of his client’s case in court and out of it, before and 
after the verdict. There was nobility in his wrong-headed 
hut sincere championship of that impostor and when he died 
on the 16th April, 1880, his radiant and luminous expression 
at the moment of his passing displayed the quality of his 
soul. 
17 Aprit.—Not everybody remembers that John Milton 
had a brother Christopher who became a 
Justice of the Common Pleas on the 17th April, 1687. 
There hardly seems to have been any resemblance between 
them. One was a poet, the other a lawyer. One was a 
Republican, the other a Royalist. One was a Puritan, the 
other a Catholic. One was Latin secretary to Cromwell, 
the other a judge under James II. Milton, J., seems to have 
enjoyed a quiet, easy disposition. He showed no particular 
literary talents. 


18 Aprit.—On the 18th April, 1787, William Owen was 
found guilty of murder at the Great Sessions 
held at Cowbridge, in Glamorgan. He had ardently wooed 
Mary Harris, the servant of a gentleman of Merthyr Tydfil, 
but at the insistence of his relatives he had left her. Then 
he had repented, but she, angry at his desertion, had refused 
to forgive him. In a frenzy of despair he had stabbed her in 
the neck. ‘I loved her with all my heart,” he said, “ and 
I am willing to die for her sake.” He asked to be buried 
in the same grave with her. 


19 Aprit.—On the 19th April, 1827, Lord Chief Justice 
Abbott was tardily offered a peerage when 
Canning became Prime Minister. 


20 Aprit.—On the 20th April, 1780, the Solicitor-General 
moved the Court of King’s Bench for a writ of 
attachment against the Under-Sheriff of Surrey for neglect 
of his duty in not preventing the mob from killing a man who 
had died in the pillory at St. Margaret’s Hill from the ill-usage 
he received during his exposure there. Eventually, however, 
the court decided that the Under-Sheriff had not been negligent 
for he had taken the precaution of calling in the assistance 
of the constables of eleven parishes. 


21 Aprit.—On the 21st April, 1788, woman advanced a 
step along the road to the glory of civic office 
and public responsibility, for the Court of King’s Bench on 
that day determined that a woman was competent to serve 
the offices of Commissioner of the Sewers and Overseer of 
the Poor. Mr. Justice Ashurst observed that the statute of 
Queen Elizabeth mentioned substantial housekeepers without 
making any distinction as to sex. He also referred to a 
parish in which a woman had been chosen constable. Thus, 
even the women police have a historical ancestry. 





THE WeEEK’s PERSONALITY. 

People were surprised that Sir Charles Abbott was not 
given a peerage when he became Lord Chief Justice of England 
in 1818, for Lord Eldon, the Chancellor, had been one of his 
early friends. More than eight years passed and still he 
was outside the House of Lords, though Giffard, the Master 
of the Rolls, had been elevated to it. Then in 1827 Canning 
became Prime Minister. Copley was chosen as Chancellor 
and Plunket became Chief Justice of the Common Pleas 
in Ireland and it was decided to raise both of them to the 
peerage. At this point the authorities remembered Abbott 
and, on the 19th April, Canning wrote to him: “ As in the 
approaching law promotions more than one peerage will 
be conferred by His Majesty, it has occurred to Mr. Canning 
as due to Lord Chief Justice Abbott, to his lordship’s eminent 
services and to the dignity of the Court over which he presides, 
that an opportunity should be offered to the Lord Chief 
Justice to express his willingness (if he entertains it) to accept 
a similar honour.” So he had to choose a title at last. He 
did not become Lord Abbott because that sounded too 
ecclesiastical. He did not become Lord Hendon after his 
country residence, because it had not a grand enough 
flourish. But, as a loyal son of Kent, he decided to become 
Lord Tenterden. Soon after this his health declined, but he 
lived five years in enjoyment of his new dignity. 


Fancy NaMEs. 

In an early Victorian book which I recently picked up 
one of the essays began as follows: * Have you ever, reader, 
been present either as principal, witness or spectator, upon 
a Monday morning, when what are called the disorderly 
cases at Bow Street, are heard? If you have, you must 
have noticed the ambiguous manner in which most persons 
reply to the oft-mooted question— Who are you ?’ Cobblers 
call themselves translators, ballad-bawlers dub themselves 
professionals, tailors are decorative artists, and the very 
porter of an agency oftice is ‘a member of the legal profession ’.” 
After all this time the fashion for euphemism still prevails. 
Only the other day a dignified witness at Marylebone Police 
Court described himself as a pharmacist. ‘‘ What did he 
say?” inquired Mr. Dunne, the magistrate. The clerk 
repeated theterm. “Oh! Achemist,’ murmered Mr. Dunne. 
“Yes. Commonly called a chemist,” agreed the clerk. 
One recalls the Scots case in which Lord Jeffrey interrupted 
when a man was described as an “itinerant violinist ’’ to 
ask: ‘“ D’ye mean a blin’ fiddler?” “ Vulgarly so called, 
my lord,” was the reply. 

Wuat’s In A TRADE ? | 

Those witnesses who attach so much importance to the 
elegant description of their callings would do well to remember 
the story of a particularly self-confident young barrister 
who began rather badly with the examination of his first 
witness in his first case. ‘* You are a butchah, arn’t you?” 
he began. ‘No, sir,’ came the sullen reply. “ Then you 
are a bakah, arn’t you?” “No sir.’ There was a titter 
in court, but the young man rose magnificently above it. 
 Really,”’ he said, “ it doesn’t matter a damn what you are !” 
Still, sometimes the question of occupation can be made to 
tell. In the course of the great Baccarat Case, Sir Charles 


Gill rose to cross-examine a fashionably dressed * swell ” 
who stood in the box flourishing a tasselled cane. “* Put 
that stick down and attend to me,” he began. ‘* What are 


you?” ‘“ What am I?” repeated the witness, taken aback. 
“Yes, what are you?” said Gill in his nastiest tone. 
“What do you do for a living? What good are you to the 
world 2?” After that the witness could only murmur very 
pitifully : “ I’m a master of foxhounds.” 





Back numbers of the Journal may be obtained from 
The Manager, 29 /31, Breams Buildings, London, E.C.4. 
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Notes of Cases. 
House of Lords. 
Cohen v. Cohen. 


Viscount Caldecote, L.C., Lord Maugham, Lord Russell of 


Killowen, Lord Wright and Lord Romer. 15th April, 1940, 
Divorce—Desertion BY HusBAND—PETITION FOR DIVORCE 
BY WIFE ALLEGING ADULTERY—WHETHER A Bar _ TO 

PETITION FOR DESERTION. 

Appeal from a decision of the Court of Appeal, affirming 
a decision of Hodson, J. 

The appellant and the respondent Cohen married in 1921. 
In 1925 Cohen deserted his wife without cause. On the 21st 
March, 1930, Mrs. Cohen presented a petition for divorce, 
alleging adultery by her husband; that petition was not 
proceeded with, but remained on the file until it was dismissed 
on the 14th May, 1937. On the 25th May, 1937, Mrs. Cohen 
presented another petition, again alleging adultery against 
her husband, and that petition remained on the file until 
the Ist March, 1938, when it was dismissed to make way for 
the present petition, which Mrs. Cohen filed on the 2nd March, 
1938, alleging that her husband had deserted her without 
cause for three years immediately preceding the presentation 
of the petition. 
Stevenson v. Stevenson [1911] P. 191, the presence of the 
previous petitions on the file made it impossible to hold that 
there had been desertion without cause for three years 
immediately preceding the presentation of the petition. 
Mrs. Cohen now appealed. 

Lorp Romer said that he had been unable to find any 
support for Stevenson v. Stevenson, supra. He could not 
agree that, when a wife presented a petition for divorce or 
judicial separation, she was ‘ praying the court to require 
her husband to keep away,” if that were meant to refer 
to the period between the filing and the hearing of the petition ; 
and yet that was the ground on which the decision was based. 
There might be cases (Kay v. Kay [1904] P. 382 was one of 
them) where the petition contained charges against the 
husband so reckless and so unfounded that he could not 
reasonably be expected to make any attempt to bring his 
desertion to an end; but, in a case such as the present, he 
(his lordship) could see no reason why the husband should 
be treated as being absolved from his duty to make any such 
attempt by the presentation and service of the petition. 
He must not, of course, try to “ force himself into the matri- 
monial home ” (per the President in Bush v. Bush [1939] 
P. 142, at p. 144): any such molestation would be very 
properly punished by the court. The court, however, would 
never discourage a friendly attempt at reconciliation on the 
husband’s part, as, for example, by letter. In his opinion, 
the decision in Stevenson v. Stevenson, supra, in laying down a 
general principle applicable to all cases in which a deserted 
spouse presented a petition for divorce or judicial separation, 
was wrong and should be overruled. The question whether a 
deserting spouse had reasonable cause for not trying to bring 
the desertion to an end and the corresponding question whether 
desertion without cause had existed for the necessary period 
must always be questions of fact, and the determination must 
depend on the circumstances of the particular case. He 
deprecated attempts to lay down any general principle 
applicable to them all. In his opinion the desertion by the 
respondent without cause which began in 1925 continued to be 


desertion without cause uninterruptedly down to the filing of 


the third and present petition in March, 1938. He would 
therefore allow the appeal. The case would be remitted to the 
Probate, Divorce and Admiralty Division to make a decree 
nisi for the dissolution of the marriage. 

The other noble and learned lords concurred. 

CouNSEL: Grazebrook, K.C., and J. B. N. Russell ; 
was no appearance by or on behalf of the respondent husband. 

Soxicirors : Percy Bono & Griffith. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


there 


The Court of Appeal held that, in view of 





Court of Appeal. 
Redditch Benefit Building Society v. Roberts. 


Scott, Clauson and Luxmoore, L.JJ. 26th January, 1940. 
PROCEDURE—ENFORCEMENT OF MORTGAGE—NO APPEARANCE 


To WRIT WITHIN PRESCRIBED PERIOD—APPLICATION TO 
REGISTRAR FOR LEAVE FOR JUDGMENT—DEFENDANT 
PRESENT AND DESIROUS OF ENTERING APPEARANCE— 


ORDER ENTERING JUDGMENT BUT SUSPENDING ITs OPERA- 
TIoN—VALipity—CorreEct ForM OF JUDGMENT ENFORCING 
Mortcace—R.S.C., Orv. LV, r. 8a. 

Appeal from an order of Hallett, J., in chambers. 

The plaintiff society issued a writ in the Birmingham 
District Registry claiming a sum due as principal and interest 
under a mortgage, with possession of the mortgaged property. 
The writ having been served in the usual way and no 
appearance to it having been entered within the prescribed 
time, the plaintiffs made the usual application for judgment 
for the sum claimed and possession, the leave of the master, 
or of the registrar in the district registry, being necessary 
under the rules. The defendant having received notice of 
the application for leave to enter judgment in default of 
appearance, his representative appeared at the hearing and 
stated that the defendant wished to enter an appearance. 
The registrar thinking that the defendant’s defence to the 
action should be ascertained, decided that the convenient 
course was to give judgment in default but to suspend it for 
a short period, so that if the defendant’s representative 
obtained instructions indicating that there was a substantial 
defence steps might be taken for the issue to be tried. A 
motion to discharge that order was dismissed by Hallett, J., 
and the defendant appealed. 

Ciauson, L.J., giving the judgment of the court, said that, 
although the registrar had no doubt made his order with the 
best intentions of practical convenience, it was not the right 
one to make. A judgment ought never to go in default of 
appearance when the defendant was before the court, and, 
whether or not he had appeared technically, was anxious to 
place himself in a position to defend. The registrar had been 
actuated by a commendable wish to put the matter on a 
practical footing so that, if there were really no defence, the 
defendant would incur no further expense, while, if there 
were a defence, the suspension for a short time of the order 
would give an opportunity for putting the position in order. 
The court took the view, however, that the order was 
irregular because it proceeded in default of appearance, 
which was not really sin accordance with the facts. The 
matter could not have been placed before Hallett, J., in the 
way in which the present court saw it. It was further to be 
observed that the judgment given in default of appearance 
by the registrar was not in the form now prescribed by the 
rules, particularly R.S.C., Ord. LV, r. 8a, which had the 
effect of giving to every defendant against whom a mortgage 
was being enforced the protection which defendants had 
always had under procedure instituted by originating summons 
in the Chancery Division. On that ground, also, the court 
would have found it necessary to discharge the registrar’s 
order. Accordingly, the defendant, if he had not already 
done so, would now enter an appearance in the ordinary way, 
and there must be an undertaking by his counsel that 
appearance would in fact be entered. 

CounsEL: Granville Slack; H. L. A. Hart. 

Soticrrors : Stanley Moore & Partners ; Long & Gardiner. 

[Reported by RK. C. CALBURN, Esq., Barrister-at-Law.] 


In re Capon. 
Scott, Clauson and Luxmoore, L.JJ. 19th March, 1940. 
AvucTION—PIGS KNOCKED DOWN TO FARMER 
PuRCHASE MONEY PROVIDED BY AUCTIONEERS—NOTE 
SIGNED BY PURCHASER——PIGS STATED TO BE AUCTIONEERS 
PRopERTY—EFFECT—SALE OF Goops Act, 1893 (56 & 57 
Vict. c. 71), s. 17 (1). 


SALE OF Goops— 








April 20, 1940 


THE SOLICITORS’ JOURNAL. 


[Vol. 84] 271 








Appeal from the Divisional Court, Farwell and Morton, JJ. 
(83 Sox. J. 960). 

Between 1934 and 1938, the bankrupt, a farmer, acquired 
from time to time various lots of pigs at sales held by two 
firms of auctioneers. As he was not in a position to pay for 
them, the auctioneers provided the purchase money. By the 
arrangement made with the auctioneers, the farmer received 
a bought note in the usual form, but before removing the 
pigs he signed what he called an agistment note addressed 
to the auctioneers. A typical note was as follows : ** Received 
of Messrs. Woodward & Woodward, Auctioneers 36 pigs 
costing £134 4s. which I agree to feed and see after for the 
said Woodward & Woodward. I acknowledge that these 
pigs are their property and can be removed and sold by them 
at any time.” The pigs were fattened by the bankrupt at 
his farm and then resold, and the auctioneers were repaid 
out of the proceeds of sale the money they had advanced. 
The resales were mostly at auctions held by them and they 
received the usual auctioneer’s commission. If the pigs were 
sold elsewhere, the bankrupt paid to them 5 per cent. on the 
purchase price in lieu of commission. On the 24th February, 
1938, the bankrupt executed a deed of assignment for the 
benefit of his creditors. In March, 1938, he was adjudicated 
bankrupt and a trustee was appointed. Immediately before 
the execution of the deed he had about 600 pigs on his farm. 
On the 23rd and 24th February the auctioneers, without his 
consent, entered the farm and forcibly removed all the pigs. 
These they subsequently sold for £4,408 3s. 3d. His Honour 
Judge Hildesley, K.C., dismissed two motions by the trustee 
in bankruptcy, to which the auctioneers were respondents, 
for a declaration that the seisure was wrongful and that the 
pigs were the bankrupt’s property. The trustee in bankruptcy 
appealed. Farwell and Morton, JJ., allowed the appeal, 
holding that on the original purchase of the pigs the property 
in the pigs passed to the bankrupt under s. 17 (1) of the 
Sale of Goods Act, 1893. That section provides that the 
property shal’ be transferred at such time as the parties to 
the transaction intend it to be transferred. The only parties 
to the sale were the vendors and the bankrupt, and the 
vendors intended the property to pass to the bankrupt. 

Scort, L.J., dismissing the appeal, said on the evidence as 
a whole the only conclusion he could reach was that the 
bankrupt wanted credit, and the so-called agistment note was 
un improper device to get the better of unsecured creditors 
while avoiding the publicity of registration, which would have 
followed if a documentary charge had been given to the 
auctioneers under the Bills of Sale Act, 1882, or to his bank 
under the Agricultural Credits Act, 1928. It would be an 
injustice to merchants and others giving credit to the bankrupt, 
if the livestock ostensibly belonging to him in reality belonged 
to the auctioneers. It was of the essence of any healthy 
agricultural system that suppliers should know, or be able 
to ascertain, where they stood in regard to a farmer's 
ostensible assets. Further, if the auctioneers had in fact 
been buying these pigs they would have been acting in breach 
of their duties. An agent employed to sell may not buy 
himself nor may he put himself in a position where his interest 
may conflict with his principal’s interest. They would have 
been under a further duty to disclose the nature of these 
transactions to their principals. The evidence showed that 
in fact they were not buying but were merely giving unsecured 
financial credit to the bankrupt. This involved no breach 
of their duty as agents. The property in the pigs was always 
in the bankrupt. 

CLauson, L.J., agreed. 

Luxmoore, L.J., in agreeing, said that on the evidence 
there was no doubt but that the property in the pigs passed 
under s. 17 of the Sale of Goods Act, 1893, to the bankrupt. 
This being so, the agistment agreement was 
inoperative to pass any property in the pigs from the bankrupt 
to the auctioneers. 


sO called 





CounseEL: D.N. Pritt, K.C., and A. S. Orr ; C. E. Harman, 
K.C., and C. L. Henderson. 

Souicirors: Field, Roscoe & Co., for Gotelee & Goldsmith, 
Ipswich ; Herbert Smith, for Westhorp, Cobbold & Ward, 
Ipswich. 

[Reported by Miss Bb. A. BICKNELL, Barrister-at-Law.} 
Appeals from County Courts. 
Potts ». Pope & Pearson, Ltd. 
Slesser, Luxmoore and Goddard, L.JJ. 
28th February, 1940. 
WorKMEN S COMPENSATION—REVIEW OF WEEKLY PAYMENTS 


ACCIDENT TO WORKMAN WHILE EMPLOYED AS Boy 
HaAvuLIER—REVIEW AFTER ATTAINING ‘TWENTY-ONE 
SUBSEQUENT APPLICATION FOR FURTHER REVIEW ON 


GROUND OF 20 PER CENT. INCREASE IN RATES OF ADULT 
Havutiers’ Waces—WorKMAN NOT IN SAME CLASS OF 
EMPLOYMENT—WoRKMEN'S CompPENSATION Act, 1925 
(15 & 16 Geo. 5, ¢. 84), s. 11. 

Appeal from award of Judge Frankland at Wakefield 
County Court. 

On 16th July, 1924, the applicant suffered injury by 
accident. He was then fourteen and a half years old and was 
employed as a boy haulier. His average weekly earnings 
were 19s. 4d., and an award was made on that basis. In 
1926 he returned to light work and received appropriate 
compensation. In March, 1931, being in receipt of 17s. 7d. 
a week wages, he applied for a review under s. 11 (2) of the 
Workmen’s Compensation Act, 1925, claiming that, had he 
remained uninjured, he would probably have been earning 
at the time of the review the wages of a worker at the coal 
face. The employers contended that he would probably have 
been a haulage hand earning £1 9s. 2d., and that view was 
accepted by the court, and, his actual earnings being 17s. 7d. 
a week, an award was made of &s. a week. Thereafter, owing 
to an increase in the applicant’s actual earnings from 4th 
December, 1938, to £1 4s. 4d. a week, the amount payable 
under the award was reduced to 3s. 4d. a week. The applicant 
then claimed an increase of weekly payments under s. II (3) 
of the Workmen’s Compensation Act, 1925, on the ground 
that between a date twelve months before the last review 
in March, 1931, and twelve months before 4th December, 1938, 
the rates of remuneration of adult hauliers had increased by 
more than 20 per cent. During 1924 and for twelve months 
before 4th December, 1938, the wages of boy haulier hands 
had not increased by more than 20 per cent. By s. 11 (2) of 
the Workmen’s Compensation Act, 1925, as amended by s. | 
of the Workmen’s Compensation Act, 1926, where the 
workman was at the date of the accident under twenty-one 
years of age and the review takes place more than six months 
after the accident and the application is made before er 
within six months after the workman attains twenty-one, the 
amount of the weekly payment may be increased to such an 
amount as would have been awarded if the workman had at 
the time of the accident been earning the weekly sum which 
he would probably have been earning at the date of the 
review if he had remained uninjured. By subs. (3) of s. IL: 
‘* Where the review takes place more than six months after 
the accident and it is claimed and proved that, had the 
workman remained uninjured and continued in the same 
class of employment as that in which he was employed at 
the date of the accident, his average weekly earnings during 
the twelve months immediately preceding the review would, 
as a result of fluctuations in the rates of remuneration, have 
been greater or less by more than 20 per cent. than his average 
weekly earnings during the twelve months previous to the 
accident (or if the weekly payment has been previously 
varied on a review during the twelve months previous to that 
review .), the weekly payment shall be varied so as to 
make it such as it would have been if the rates of remuneration 
obtaining during the twelve months previous to the review 
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had obtained during the twelve months previous to the 
accident. For the purposes of this subsection * review’ 
includes a review under the provision of any Act repealed 
by this Act corresponding to this section.” The county court 
judge dismissed the application. The applicant appealed. 

SLEsseR, L.J., reading the judgment of the court dismissing 
the appeal, said that it had been argued that the word 
‘review ” in the parentheses in subs. (3) of s. 11 of the Act 
included the review of the appellant’s weekly payments in 
1931 when the pre-accident wage of £1 9s. 2d. a week as a 
haulier was notionally attributed to him. In the view of the 
court that argument was fallacious. The definition of 
“review ” in subs. (3) was intended solely to keep alive, for 
purposes of comparison of rate fluctuations, reviews made 
under the corresponding provisions of s. 15 of the Workmen’s 
Compensation Act, 1923. The court agreed with the county 
court judge that the review mentioned in s. 11 (3) of the Act 
of 1925 was limited to the class of review created by the 
subsection itself. In the present case there had never been 
any previous review under s. 11 (3), and the case, therefore, 
fell to be considered as if the parentheses in that subsection 
had no application. The result was that the only dates to 
be considered were (1) the date of the accident, and (2) twelve 
months before 1938. To make the comparison required by 
s. 11 (3) it was necessary that the workman should be con- 
sidered not only to have been uninjured but also to have 
continued in the same class of employment. The class of 
boy hauliers was as different from that of adult hauliers as 
apprentices might be from journeymen. If he was to be 
deemed to have continued in the boy class, the fluctuations 
in rates of wages would have been less than 20 per cent. If 
he had passed to the class of adult haulier, then he had not 
continued in the same class. His notional pre-accident wage 
was irrevocably fixed and the appeal must therefore be 
dismissed. 

CounsEL: Rt. W. Payne; F. W. Beney. 

Soxicitors : Corbin, Greener & Cook ; Barlow, Lyde and 
Gilbert. 


{Reported by H. A. PALMER, Esq., Barrister-at-Law.] 


Evans v. Oakdale Navigation Collieries, Ltd. 
Slesser, Luxmoore and Goddard, L.JJ. 
18th March, 1940. 

WorKMEN S ComPENSATION—Two AccipeNTS—PHYSICAL 
INJURY FOLLOWED By SILICOSIS—ASSESSMENT OF COMPEN- 
SATION FOR SILIcOsIsS—COMPUTATION OF PRE-ACCIDENT 
EARNINGS—WORKMEN’S CoMPENSATION Act, 1925 (15 & 16 
Geo. 5, c. 84), s. 9. 

Appeal from award of Judge Thomas made at Tredegar 
County Court. 

The workman, a collier, was injured by an accident on 
12th August, 1935, at which time he was earning £3 IIs. 
a week. Several ribs were fractured and, until 9th December, 
1936, he received compensation at 30s. a week on the basis 
of total incapacity. On that date his compensation was 
reduced to 16s. 9d. on the ground that he was fit for light work. 
On 22nd February, 1937, he was certified to be suffering 
from silicosis as a result of his employment as from 
18th November, 1936, and thereafter the employers again 
paid him 30s. a week compensation, allocated, as to his rib 
injury, 16s. 9d., and as to the silicosis, 13s. 3d. On 15th July, 
1937, the employers served a notice on the workman alleging 
that he had wholly recovered from his rib injury, but continued 
to pay 30s. in respect of silicosis only. On 22nd August, 
1938, the workman claimed that he was still entitled to 
compensation in respect of his rib injury and on an 
arbitration the county court judge held that he was partially 
incapacitated on 18th November, 1936, and still partially 
incapacitated from that injury and he awarded him 16s. 9d., 
as from 15th July, 1937. An appeal by the employers was 
dismissed. Later the workman claimed that he was entitled 





to be paid compensation at 30s. a week on the basis of total 
incapacity on account of the silicosis. The county court 
judge made an award in favour of the workman. The 
employers appealed. 

Stesser, L.J., in the course of a reserved judgment 
dismissing the appeal, said that in considering cases where 
one accident followed another a distinction must be made 
between cases where both accidents were actual physical 
ones and those where the later accident was notional 
that was, an accident certified in a case of industrial disease. 
It was established by Bacon v. A. W. Wills and Sons, Ltd. 
[1933] 2 K.B. 493, that, in computing pre-accident earnings 
in a case under the Metal Grinding Industries (Silicosis) 
Scheme, 1927, the words * during the previous 12 months ” 
in s. 9 (2) of the Workmen’s Compensation Act, 1925, should 
be read as if they were “during the 12 months in the 
employment in the process which gave rise to the disease.” 
In the case of two physical accidents the compensation 
for the later accident must depend on the proportion of 
incapacity on which that accident could operate : Harwood 
v. Wyken Colliery Company {1913} 2 K.B. 158, and Thompson 
v. London and North-Eastern Railway [1935] 2 K.B. 90. 
So in Wheatley v. Lambton Collieries [1937] 2 K.B. 426, 
where the first accident had produced a state of total incapacity, 
it was held that there was no capacity on which the second 
accident could operate. In the present case, he thought that 
Cole vy. Amalgamated Anthracite Collieries, Ltd., 26 B.W.C.C. 
560, in which Romer, L.J., quoted with approval the head- 
note in the Law Reports of Bacon v. A. W. Wills and Sons, Ltd., 
supra, decided the issue in the workman’s favour. The 
case was taken out of the category of a second physical 
accident acting on an already limited capacity, as in Harwood’s 
Case, supra, and Thompson’s Case, supra, and must be 
deemed to be a case where, notwithstanding the actual 
partial incapacity due to the rib accident, the Silicosis Scheme 
required the workman to be assumed to be of full capacity 
and capable of earning £3 11s. a week at the date when 
he was totally incapacitated by silicosis. It followed that 
he was entitled to compensation at 30s. a week, and the 
appeal therefore failed. 

CounseL: F. W. Beney and Griffith Williams; Blanco 
White, K.C., and A. A. Warren. 

Souicirors: Furniss & Co., for A. J. Prosser, Cardiff ; 
Smith, Rundell & Co., for T. S. Edwards & Son, Newport. 


[Reported by H. A. PALMER, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 

In re Wells’s Will Trusts : Public Trustee v. Wells. 
Simonds, J. 29th February, 1940. 
Wi_t—ConstrucTion—ANNUITY PAYABLE “ FREE OF ALL 

Depuctions ”—Nor FREE or [Ncome Tax. 

The testator, who died in 1918, by his will made in 1917, 
gave an annuity to his widow during her life or widowhood. 
He directed the annuity to be paid “ free of all deductions.” 
The Public Trustee, as trustee of the will, had paid the 
widow’s annuity less income tax. He took out this summons 
for the determination of the question whether this annuity 
ought to be paid free of income tax. 

Stmonps, J., said there was a long line of authorities 
which showed that a direction to pay an annuity “ clear” 
or “ free of all deductions ” was not equivalent to a direction 
to pay it free of income tax (Lethbridge v. Thurlow (1851), 
15 Beav. 334; Sadler v. Rickards (1858), 4 K. & J. 302). 
Bennett, J.’s decision in In re Cowlishaw [1939] 1 Ch. 659 ; 
83 Sox. J. 298, had suggested doubts in this matter. In that 
case the learned judge held that ‘‘ deductions” could only 
refer to income tax and nothing else. However, the 
authorities referred to in the present case had not been cited 
to him. Those authorities showed that an annuity was 
not to be held to be free of income tax unless that intention 
was made quite clear in the will. There was the further 
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distinction that in the present cese the Public Trustee 
was the trustee and he was entitled to charge and be paid 
income fees. At the time that testator made his will, under 
the decision in In re Bentley{1914]2Ch. 455, the Public Trustee's 
income fees were borne by the annuity of which he was 
trustee. The testator in referring to ‘‘ deductions ’’ might 
in the present case have been referring to these fees. In re 
Cowlishaw was therefore distinguishable. He accordingly 
held that the widow’s annuity was not payable free of income 
tax. 

CounsEL: Wilfrid Hunt; Plowman (for Leonard Stone) ; 
Fawell. 

Soticirors: Minor & Co.; Grundy, Kershaw & Co.. 
Manchester, for F. C. Kilsby & Son. 


[Reported by Miss B. A. BICKNELL, 


Tn re Gilt Edge Safety Glass, Ltd. 
Crossman, J. 6th March, 1940. 
ComMPANY—DIRECTORS CEASE TO BE QUALIFIED—CONTINUE 

ro Act—LiaBILity TO PENALTIES—ComPaNiEs Act, 1929 

(19 & 20 Geo. 5, e. 23), ss. 141 (5), 372. 

These two petitions came on for hearing together. In 
each the petitioner, who had been a director of Gilt Edge 
Safety Glass, prayed first, that he might be relieved by the 
court, pursuant to s. 372 of the Companies Act, 1929, from any 
liability for fines and penalties which he might have incurred 
under s. 141 of the Act or otherwise by reason of his negligence, 
default, breach of duty or breach of trust in having acted 
without being qualified as a director of the company; and 
secondly, that he might also be relieved under the section 
from any liability he might be under to the company in respect 
of his having received remuneration while acting as a director 
without being qualified. The facts in each case were the same. 
The articles of association of the company provided that the 
qualification of a director should be the holding of shares of the 
company of the aggregate nominal value of £10. The office 
of director was to be vacated if a director ceased to be a director 
by virtue of the Companies (Consolidation) Act, 1908. s. 73. 
now s. 141 of the Act of 1929. In May, 1936, both directors 
were elected to be directors of the company, as nominees of 
the principal shareholders in the company, and ten £1 shares 
of the company were transferred to each of them. On the 
12th April, 1937, an order was made confirming the reduction 
of the capital of the company. As a result of that reduction, 
the shares, formerly of the nominal value of £10, became of 
the nominal value £3 6s. 8d. The petitioners in April, 1937, 
therefore ceased to be directors, but they continued to act 
until June, 1939, when they purported to resign. In this 
period, when they were not qualified, one director received 
£111 15s. 2d., and the other £1,497 13s. 2d. in directors’ fees. 
Under s. 141 (5) of the Companies Act, 1929, an unqualified 
person who acts as director is liable to a fine not exceeding 
£5 for every day he so acts. In October a summons was 
issued at Bow Street alleging that the petitioners had acted 
as directors contrary to s. 141 (5). This summons was 
adjourned. Subsequently the solicitors of the company wrote 
to the petitioners claiming repayment of the fees received by 
them as directors from April, 1937. The petitioners thereupon 
started these proceedings for relief under s. 372 of the Act of 
1929. Section 372 provided that : “ (1) If in any proceeding 
for negligence, default, breach of duty, or breach of trust 
against a person to whom this section applies it appears to the 
court hearing the case that that person is or may be liable 
in respect of the negligence, default, breach of duty or breach 
of trust, but that he has acted honestly and reasonably, and 
that, having regard to all the circumstances of the case, 
including those connected with his appointment, he ought 
fairly to be excused for the negligence, default, breach of duty 
or breach of trust, that court may relieve him, either wholly 
or partly, from his liability on such terms as the court may 
think fit. (2) Where any person to whom this section applies 


jarrister-at-Law.] 





has reason to apprehend that any claim will or might be made 
against him in respect of any negligence, default, breach of 
duty or breach of trust, he may apply to the court for relief, 
and the court on any such application shall have the same 
power to relieve him as under this section it would have had 
if it had been a court before which proceedings against that 
person for negligence, default, breach of duty or breach of 
trust had been brought.”’ 

CrossMAN, J., said the decision of Maugham, J., as he then 
was, in In re Barry & Staines Linoleum [1934] 1 Ch. 227, was an 
authority for the proposition that subs. (1) of s. 372 applied to 
proceedings such as the Bow Street proceedings. That sub- 
section quite clearly made the court, which heard the case, 
the only court to give relief in respect of proceedings which 
had already begun. Subsection (2), on the other hand, was 
intended to meet the case of proceedings which had not 
begun and gave the court power to grant relief from prospec- 
tive liability. It was therefore for the magistrate at Bow 
Street to deal with the summons which was pending there in 
respect of the petitioner’s negligence, default, breach of duty 
or breach of trust. Paragraph (1) of the prayer in the petition 
was not expressly limited to those proceedings but, having 
regard to s. 11 of the Summary Jurisdiction Act, 1848, those 
were the only proceedings possible. He would not therefore 
make any order on para. (1). Paragraph (2) of the prayer 
was a different matter. Because Maugham, J., had referred 
to the necessity of knowing the view of the shareholders 
before granting relief, it did not follow, if the shareholders 
opposed an application, that the judge had no jurisdiction to 
grant relief. That was only one of the circumstances to be 
taken into account. It was admitted that the petitioners 
had acted honestly and reasonably. In a sense they com- 
mitted a breach of duty in continuing to act as directors after 
they ceased to be qualified. This was a purely formal defect 
which could have been put right if the position had been 
realised. Having regard to the fact that it made no difference 
whatever to the company that they did not in fact hold shares 
to the nominal value of £10 and to the fact that they were 
merely nominees of the principal shareholder, they ought 
fairly to be excused from the consequences of a defect which 
was purely technical. He ought to exercise his jurisdiction 
to protect the petitioners from future or apprehended claims 
and he made an order accordingly. 

CounseL: Romer, K.C., and Valentine Holmes; G. D. 
Roberts, K.C., and Maurice Berkeley ; Andrewes Uthwatt. 

Souicitors : Linklaters & Paines ; Last, Riches & Fitton ; 
Solicitor Board of Trade. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


High Court—King’s Bench Division. 
Rippon v. Port of London Authority and Others. - 
Tucker, J. 31st January, 1940. 
Facrory—Dry Dock—VESSEL UNDER REPAIR—DEFECTIVE 

Means oF AccesS—PLAINTIFF EMPLOYED BY SHIP 

REPAIRERS—INJURED ON WAY TO WORK ON VESSEL 

Dock OwNeRS AND Suip REPAIRERS BOTH © OCCUPIERS ” 

—LIaABILIry—Facrorirs Act, 1937, ss. 25 (1), 26 (1), 

130 (1)—Surpesuitpine Recutations, 1931, Pt. I, reg. 1. 

Action for damages for negligence and breach of statutory 
duty. 

The plaintiff Rippon was a foreman boilermaker employed 
by a firm of shipowners, J. Russell and Co., the second 
defendants. The defendant firm were engaged on _ the 
repair of a vessel in a dry dock belonging to the first 
defendants, the Port of London Authority. While the plaintiff 
was descending a stairway at the side of the dry dock on the 
way to his work on the ship, one of the steps gave way beneath 
him, and he fell and was seriously injured. Tucker, J., found 
as a fact that the accident was due to the defective condition 
of the stairway, which constituted a breach of the statutory 
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duty prescribed by ss. 25 (1) and 26 (1) of the Factories Act, 
1937, dealing with the maintenance of stairways and the 
provision of safe means of access in factories, and by reg. 1 
in Ft. I of the Shipbuilding Regulations also dealing with 
safe means of access. By s. 130 (1) of the Act of 1937 the 
duties prescribed by the Act in relation to factories are imposed 
on * the occupier,” and the Shipbuilding Regulations likewise 
impose on the occupier the duties laid down by Pts. I to VIII 
of the regulations. By virtue of s. 151 of the Act the dry 
dock was a factory. 

Tucker, J., having referred in detail to the regulations 
under which the Port of London Authority let the dry dock 
to shipowners, to Lord Atkin’s speech in Smith v. Cammell 
Laird & Co., Ltd. (1939), 56 T.L.R. 164, at p. 169; 84 
Sox. J. 149, and to Lord Wright’s speech at p. 172, said that 
the true position was that throughout the Port of London 
Authority retained possession and control over the dry dock, 
and that they were at all times the occupiers. It was argued 
that so to hold might result in their being held liable under 
the Factories Act, 1937, for breaches of duties which it would 
be unreasonable to suppose that the Legislature intended to 
impose on such a body (see s. 14). But they could protect 
themselves by their regulations. In this particular case, 
however, which was one of ship-repairing, they were not the 
occupiers for the purpose of the particular regulations 
contained in Pts. I to VIII, which applied only when a 
ship was being repaired in a public dry dock and when the 
person who contracted with the owner of the ship to execute 
the work was the person deemed to be the occupier. In the 
case of ship-repairing in a public dry dock there was what 
had been described in Smith v. Cammell Laird & Co., Ltd., 
supra, as a notional occupier for the limited purpose, and it 
vas Clear that the defendant firm were the notional occupiers 
for the purpose of the Shipbuilding Regulations, which included 
reg. 1 in Pt. I. The result was that, if the Port of London 
Authority as occupiers under the Act had not complied 
with the duty laid on them by s. 26, then, and then only, it 
became the duty of the ship-repairers to provide safe means 
of access. The authority had failed in their statutory duty 
under ss. 25 and 26, and the defendant firm had failed in their 
statutory duty under Pt. I of the Shipbuilding Regulations. 
There was no dispute that the plaintiff was a person entitled 
to the benefit of those regulations in a civil action. He (his 
lordship) considered that the authority's responsibility for 
the plaintiff's accident was much greater than that of the 
defendant firm, and he therefore apportioned the liability in 
the proportion of three-quarters and one-quarter between 
them under the Law Reform (Married Women and Tort- 
feasors) Act, 1935. There would be judgment for the plaintiff 
accordingly. 

CounsEL: Paull, K.C., and Edgedale ; 
and Wishart; Vick, K.C., and Salmon. 

Sonicirors: Shaen, Roscoe & Co.; Hubert Le Mesurier ; 
Blount, Petre & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Willink, K.C., 


Kiley and Others ». Garnsey and Others. 
Atkinson, J. 28th February, 1940. 
NEGLIGENCE—PLAINTIFF AND DEFENDANT BOTH NEGLIGENT— 

No OPPORTUNITY FOR DEFENDANT TO AVOID CONSEQUENCES 

or Prarntire’s NEGLIGENCE—Nor LIABLE—INJURY TO 

THIRD PERSON—CONTRIBUTION—DEFENDANT EMPLOYED 

TO SELL Rapio Sers—Car His PrRoperty—AccIDENT 

WHILE ON WAY TO GIVE DEMONSTRATION—WHETHER 

EMPLOYERS LIABLE. 

Action for damages for personal injuries. 

The defendan: Garnsey was travelling fast along a main 
road towards a point where it was crossed by a main road. 
The defendant Bohling emerged from the main road in 
front of Garnsey, and his car collided violently with that of 
Garnsey. Garnsey’s car consequently became out of control 





and collided with that of the plaintiff Kiley, who, with 
others who were passengers in his car, brought this action. 
The defendants Garnsey and Bohling also sued each other. 
Arkinson, J., said that, while Garnsey was certainly 
approaching the cross-roads at a high speed, 40 to 50 miles 
an hour, he was travelling along a very important main road, 
and it was for Bohling to expect cars to be approaching at 
high speed. It was, however, dark at the time, and it was 
for Garnsey, when travelling at such a speed, to expect that 
another car might enter the cross-roads while he himself was 
still a long way away. Bohling, however, in crossing the 
main road as he had, had done almost the worst thing that a 
driver could do. Bohling himself had a claim against Garnsey 
in respect of serious injuries. It was argued that, despite 
Bohling’s negligence, Garnsey ought to have avoided him if 
he had seen him earlier than he did. Swadling v. Cooper 
[1931] A.C. 1; 74 Sox. J. 536, exactly covered the present 
case. If both parties were negligent, but there were a period 
between that of the plaintiff and that of the defendant so 
that the defendant had time in which to avoid the accident, 
the whole responsibility was his. Where, however, there 
was contemporaneous negligence, that principle could not 
apply. A negligent plaintiff must, in order to succeed, show 
that the defendant had a subsequent opportunity to avoid 
the consequences. Bohling could not establish a case 
approximating to Maclean vy. Bell (1932), 147 L.T. 262: 
76 Sox. J. 414, and his claim against Garnsey failed. He 
(his lordship) apportioned the responsibility for the plaintiff's 
injuries as to one-quarter against Garnsey and as to three- 
quarters against Bohling. A passenger in Bohling’s car at 
the time of the accident had sued Garnsey in respect of her 
injuries, Bohling being brought in as third party. The 
action was settled on terms that judgment was taken against 
Garnsey for £1,000 and costs. Garnsey was entitled to be 
indemnified by Bohling to the extent of three-quarters of that 
sum. Domestic Electric Rentals, Ltd., had been joined as 
defendants in the present action as it was alleged that, at the 
time of the accident, Bohling was engaged on their business. 
In his (his lordship’s) opinion, the plaintiffs were entitled to 
judgment against that company. They employed Bobling 
as a collector and to sell wireless instruments. The accident 
happened on a Saturday evening ; in the morning, and also 
in the afternoon, Bohling had been collecting debts for his 
employers. At 5 p.m. he had been back at their shop. At 
the time of the accident he was on his way to an address 
where he was to demonstrate radio sets. He was entitled to 
draw each week £3 oh commission whether or not he had 
earned it. (His lordship referred to Egginton v. Reader 
(1936), 52 T.L.R. 212; 80 Sox. J. 168.) The car was 
Bohling’s property, but the employers paid him £1 a week 
for its upkeep. That was different from a case where a 
commercial traveller was free to go where he liked when he 
liked, being paid merely on results. Accordingly, although 
with some hesitation, he held such a case distinguishable 
from the present. The company were therefore also liable 
on the judgment given against Bohling. There must be 
judgment for the plaintiffs against all three defendants. 
CounseL: Hale ; Doughty, K.C., and Doughty, for Garnsey : 
Caplan, for Bohling : 7. F. Davis, for the defendant company. 
Soxicrrors : Dixons, Ward, Umney & Burdon; Hogan and 
Hughes ; Saunders, Sobell & Greenbury ; Rowe & Maw. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Probate, Divorce and Admiralty Division. 
In the Estate of H. Day, deceased. 
The President. 9th April, 1940. 

WiLtt—Two Copicits—OnE Copicit In DisputE—No ADMINI- 

STRATOR PENDENTE LITE—PROBATE OF WILL AND FIRST 

CopicIL—SAFEGUARDING PROPERTY IN SECOND CopIcIL. 

Motion to pronounce for a will and first codicil executed 
by the deceased. The applicants were the executors of the 
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deceased under the will for which the court was asked to 
pronounce. That will and the first codicil thereto were 
not in dispute and they disposed of the greater part of the 
estate. There was a second codicil by which certain freehold 
property was left to the respondent, and this was in dispute, 
as the respondent had already issued a writ putting forward 
the will and both the codicils. It was claimed on behalf 
of the applicants that the usual course of appointing an 
administrator pendente lite should be dispensed with owing 
to its greater expense, and the court was asked to pronounce 
for the will and first codicil, reserving the question as to 
the second codicil. Counsel cited Graham v. Nicholson 
(10th November, 1924, unreported, but noted at p. 378, 
note (m) of the 2nd edition of “‘ Mortimer on Probate ’’) 
in which, pending litigation as to a codicil (the validity of 
the will not being in dispute), the executors were granted 
probate of the will in common form. Counsel for the 
respondent took no objection to the application, subject to 
the freehold property dealt with in the second codicil being 
properly safeguarded pending the action. 

THe PrestpENT made an order pronouncing for the will 
and first codicil, on the applicant’s undertaking not to 
administer the property referred to in the second codicil 
except so far as to preserve it. His lordship reserved the 
question of the validity of the second codicil. 

CounsEL: Melford Stevenson ; Geoffrey Tyndale. 

Soticirors: Wrinch & Fisher; S. F. Miller, 
and Co. 


Mathews 


[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 








Obituary. 
Dr. E. BLACKWOOD WRIGHT. 

Dr. Eric Blackwood Wright, formerly Judge of the High 
Court of Trinidad and Tobago, died on Wednesday, 10th April, 
at the age of eighty. He was called to the Bar by the Middle 
Temple in 1885, later becoming Administrator and afterwards 
Chief Justice of the Seychelles Islands. In 1909 he was 
transferred to Trinidad, where he remained until his 
resignation in 1920. 


Mr. R. H. WILLIAMS. 


Mr. Richard Holdsworth Williams, barrister-at-law, died 
on Monday, 8th April, at the age of fifty-eight. He was 


called to the Bar by the Inner Temple in 1910, and was a 
member of Lloyd’s. 








War Legislation. 


(Supplementary List, in alphabetical order, to those published 
week by week in THE SOLICITORS’ JOURNAL, from the 
16th September, 1939, to the 13th April, 1940.) 


Progress of Bills. 
House of Lords. 


Amendment Bill [H.C.]. 


Agricultural Wages (Regulation) 
[16th April. 


Read Second Time. 
Societies (Miscellaneous Provisions) Bill |H.C.]. 


Read First Time. {11th April. 





House of Commons. 
Agricultural Wages (Regulation) (Scotland) Bill |H.C.]. 
Read Second ‘Time. [17th April. 
Solicitors (Emergency Provisions) Bill |H.L.]. 
Read Third Time. {4th April. 
Special Enactments (Extension of Time) Bill |H.L.]. 
Read Third Time. {9th April. 


Statutory Rules and Orders. 
Control . Employment (Advertisements) Order, dated 
April 4. 


No. 522. 





No. 531/L.8. Courts (Emergency Powers). The County 
Court (Emergency Powers) (Consolidation) 
Rules, dated April 9. 


525 & 551. Customs. The Export of Goods (Control) 
(Nos. 10 and 11) Orders, dated April 8 and 12. 
Customs. The Import Duties Drawback (No. 3) 

Order, dated April 16. 


Nos. 
No. 536. 


Nos. 533 /4/5. Customs. The Import of Goods (Prohibition) 
Orders (Nos. 13, 14 and 15), dated April 10. 

No. 550. Customs. The Import of Goods (Prohibition) 
(No. 16) Order, dated April 12. 

No. 580. — Electricity. The Central Electricity Board (Civil 


Defence) Borrowing Regulations, dated March 


28. 


No. 547. Emergency Powers (Defence). The Bacon (Addition 
of Borax) Order, dated April 11. 

No. 504. Emergency Powers (Defence). The Kosher Butter 
(Sales) Order, dated April 5 

No. 540 Emergency Powers (De ~~ ). Order, dated 


April 10, amending the Feeding Stuffs (Maximum 
Prices) Order, 1940. 

Emergency Powers (Defence). Order, dated 
April 8, amending the Feeding Stuffs (Provisional 
Control) Order, 1939. 

Emergency Powers (Defence). 
under the Rationing Order, 1939, dated April 9. 

Emergency Powers (Defence). The Control of 
Fertilisers (No. 3) Order, Direction No. 1, dated 
April 11. 

Emergency Powers (Defence). 
Acquisition of Securities (No. 
April 13. 

Kmergency Powers (Defence). The Fire Brigades 
(General) Order, dated April 8. 

Emergency Powers (Defence). The Fire Brigades 
(London) Order, dated April 8. 

Emergency Powers (Defence) General Licence, 
dated April 12, under the Home Grown Oats 
(Control and Maximum Prices) Order, 1940. 

Emergency Powers (Defence). General Licence, 
dated April 12, under the Home Grown Wheat 
(Control) Order, 1939. 

Emergency Powers (Defence). The 
(Maximum Prices) Order, dated April 8. 

Kmergency Powers (Defence). The Control of 
Paper (No. 11) Order, dated April 12. 


Food. Directions 


Finance. The 
2) Order, dated 


Hay 


No. 537 Emergency Powers (Defence). The Control of 
Timber (No. 11) Order, dated April 10. 
No. 532 Foreign Jurisdiction, The Thailand Order in 


Council, dated February 22. 

National Health Insurance (Medical Benefit) Amendment 
Regulations (No. 3), dated April 2. 

National Service (Armed _ Forces) 
Certificates) (Amendment) Regulations, 
March 21. 

Prices of Goods (Basic Price Date) 
April 5. 

Trading with the : ii Freights. 
dated April 11 


(Postponement 
dated 


No. 5038. 


No. 523. Order, dated 


No. 482. General Licence, 





Draft Statutory Rules and Orders. 
Lunacy and Mental Treatment, England. "The Mental Treatment ~ 
(Emergency Provisions) Rules, 1940. 


Provisional Rules and Orders. 


Holidays with Pay (Adaptation of Enactments) (Trade Boards and 
Road Haulage) (Amendment) Provisional Regulations, dated 
April 1. 

Road Traffic and Vehicles. ‘The 
tion and Use) (Amendment) 
dated March 20. 

Road Vehicles. ‘The Public 
Fitness) (Amendment) 
March 20. 


Motor 
Provisional 


Vehicles (Construc- 
Regulations, 


Service Vehicles (Conditions of 
Provisional Regulations, dated 


Non-Parliamentary Publications. 
STATIONERY OFFICE. 


of Emergency Acts and Statutory Rules and Orders. 
15, dated April 10. 


List 
Supplement No. 
Copies of the above Bills, $ S.R. & O.’s, ete., can be obtained 

through The Solicitors’ Law Stationery Society, Ltd., 

22, Chancery Lane, London, W.C.2, and Branches. 
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Rules and Orders. 
The County Court (Emergency Powers) (Consolidation) — 
1940. Dated April 9, 1940. [S.R. & O., 1940, No. 531 /L. 8 
Price 4d. net.] 








Legal Notes and News. 
Honours and Appointments. 


The King-Emperor has appointed Mr. Justice GODFREY 
Davis to be Chief Judge, and Mr. Justice Eric WrEsTON, 
Mr. Justice CHARLES MANUEL Loso, and Mr. Justice HATIM 
BAHRUDDIN TYABJI, to be judges of the Chief Court of Sind, 


with effect from the date on which the court is constituted. 

The Lord Chancellor, with the consent of the Chancellor 
of the Duchy of Lancaster, has made the following appoint- 
ment to take effect on 28th May, on the retirement of Judge 
Dowdall, K.C.: Judge CrostTHwairE. O.B.E., the 
Circuit No. 5 (Salford, ete.). to be one of the judges of Circuit 
No. 6 (Liverpool, ete.). 


N otes. 

An ordinary meeting of the Medico-Legal Society will be 
held at Manson House, 26, Portland Place, W.1, on Thursday, 
25th April, at 5 p.m., when a paper will be read by Mr. C. E. A. 
Bedwell on ‘‘ The Custody and Preservation of Patients’ 
Records.” 


Wills and Bequests. 


Mr. Courtenay Stevens, solicitor, of Kensington, W.. and 
Bedford Row, W.C., left £34,021, with net personalty £23,921. 
His Honour Sir Alfred Aspinall Tobin, K.C., formerly 


Judge of the Westminster County Court, left £97,075, with 
net personalty £95,965. 
Sir John James Withers, C.B.E., M.P., solicitor, left 


£79,085, with net personalty £77,995. He left £300 to King’s 
College, Cambridge, requesting that on 21st May each year 
three white roses should be laid in each of the following 

laces: the altar of King’s College Chapel, the little Chapel 
in the Jewel House in the Tower of London, where tradition 
has it that Henry VI was murdered, and on King Henry VI 
tomb in St. George’s Chapel, Windsor. His plate and plated 
articles to St. Catharine’s College, Cambridge, subject to his 
wife’s life interest. 200 guineas to the Solicitors’ Benevolent 
Association, and 100 guineas each to the Alpine Club and The 
Law Society, to purchase a piece of plate; the residue, 
subject to his wife’s life interest and to certain provisions, as 
to nine-tenths to St. Catharine’s College, Cambridge, and 
one-tenth to King’s College, Cambridge. 

Mr. John Daniel Vallance, solicitor, of Kingston-on-Thames, 
and Strand, W.C., left £41,815, with net personalty £21,289. 
He left £200 to the Parochial Church Council of St. John the 
Evangelist, Kingston-on-Thames ; £200 to the Solicitors’ 
Benevolent Association: £200 to the Law Association ; 
£200 to the United Law Clerks’ Society; £200 to the 
Barristers’ Benevolent Society. 








Court Papers. 
Supreme Court of Judicature. 


Rota OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY APPEAL CouRT Mr. JusTICE 
DaTE Rota. No. I. FARWELL. 
Mr. Mr. Mr. 
April Reader Andrews Blaker 
» Andrews Jones More 
= SE Jones Ritchie Reader 
» 20 Ritchie Blaker Andrews 
2» 26 Blaker More Jones 
sae More Reader Ritchie 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
BENNETT Srmonps. CROSSMAN. Morton. 
Date. Non- Non- 
Witness. Witness. Witness. Witness. 
Mr. Mr. Mr. Mr. 
April22. Jones Reader More Ritchie 
» 23 Ritchie Andrews Reader Blaker 
> 24  Blaker Jones Andrews More 
» 25 More Ritchie Jones Reader 
>» 26 Reader Blaker Ritchie Andrews 
» 27  #42Andrews More Blaker Jones 


judge of 





Stock Exchange Prices of certain 
Trustee Securities. 





Bank Rate (26th October 1939) 2%. Next London Stock 
Exchange Settlement, Thursday, 25th April, 1940. 
Middle le 
Div. Price ate feaate viel 
Months. 17 Apl. Yield. | with 
ol Ben redemption 
ENGLISH GOVERNMENT SECURITIES '£8.d./£8. d 
Consols 4% 1957 or after a“ FA 107} 314 7/3 8 7 
Consols 24% ie .JAJIO 721/395) — 
War Loan 3% 195: 5-59 % sc AO, 995 3 0 4° 3 0 8 
War Loan 34% 1952 or after .. . JD 99 |310 8 — 
Funding 4% Loan 1960-90 .. -- MN 109 (313 5;3 7 6 
Frnding 3% Loan 1959-69 .. -- AO 9% |3 2 6/3 4 3 
Funding 23% Loan 1952-57 .. se JD 96 '|217 4/3 1 2 
Funding 25% Loan 1956-61 .. .. AO 89$ 215 10)3 310 
Victory 4% Loan Av. life2l years .. MS 1083 313 9/3 8 5 
Conversion 5% Loan 1944-64 -- MN 108 |412 7/210 7 
Conversion 33% Loan 1961 or after AO 98 |311 5 -- 
Conversion 3% Loan 1948-53 o* MS 1003 219 8/218 5 
Conversion 24% Loan 1944 49 se AO 973/211 3/216 4 
National Defence Loan 3% 1954-58 JJ 993 3 0 5/3 1«1 
Local Loans 3% Stock 1912 orafter JAJO 85 310 7 -- 
Bank Stock .. .. AO 335 311 7, — 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after ei JJ 8l 3 711; — 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or “afte r JJ 86 3 9 9 _— 
India 44% 1950-55 ‘ MN Il0xd 4 110 3 6 1 
India 34% 1931 or after . JAJO 944 314 1 _ 
India 3% 1948 or after . JAJO) 814313 7 — 
Sudan 44% 1939-73 Av. life 27 years FA 108 43 4,4 0 2 
Sudan 4% 1974 Red. in part after 1950 MN 104 3161) | 311 1 
Tanganyika 4% Guaranteed 1951-71 FA 107 314 9/3 4 8 
L.P.T.B. 44% “ T.F.A.”’ Stock 1942-72 JJ 1035 4 611);2 3 4 
Lon. Elec. 'T. F. Corpn. 25% 1950-55 FA) 91 21411;3 4 7 


COLONIAL SECURITIES 


*Australia (Commonw’th) 4% 1955-70 JJ 1044 316 7,312 1 
Australia (Commonw’th) 34% 1964-74 JJ 914 311 0|3 14 0 
onan —-—-e dalg 1955-58 AO 89} 3 7 0/316 4 
*Canada 4% 1953-58 ; .- MS 1073 314 5/3 5 8 
*Natal 3% 1929-49... . Beis et7is 38 
New South Wales 33% 1930- eee JJ 973 31110) 3 16 5 
New Zealand 3% 1945 ..  « AO 954 3 210/4 0 2 
Nigeria 4% 1963 is .. AO 106 315 6/312 2 
Queensland 34% 1950-70 o a JJ 965 312 6) 3 13 10 
*South Africa 34% 1953-73 .. JD 100 310 0;310 0 
Victoria 34% 1929-49 Ss -. AO 97} 311 10/316 5 
CORPORATION STOCKS | 
Birmingham 3% 1947 or after = JJ 844 311 0) — 
Croydon 3% 1940-60 - -. AO 933'3 42/3 9 1 
*Essex County 34% 1952-72 oi JD 102 3 8 8 3 6 2 
Leeds 3% 1927 or after oe JJ; 8 311 5); — 
Leeds 310%, 1958-62 ..5 : .. JJ) 974;3 6 8/3 8 3 
Liverpool 34% Redeemable by agree- 

ment with holders or by purchase... JAJO. 96 3 12 Il _ 
London County 24% Consolidated 

Stock after 1920 at option of Corp. MJSD 70 311 5 —- 
London County 3% Consolidated 

Stock after 1920 at option of Corp. MJSD 83 312 3) — 
*London County 3}% Consolidated 

Stock 1954-59 ; .. FA 102 3 8 8/3 6 4 
Manchester 3% » 1941 or after .. FA 84 ,311 5); — 
Manchester 3% 1958-63... .. AO! 94 |3 310/;3 7 7 
Metropolitan ( ‘onsd. 24% 1920-49 ..MJSD 973 211 3/216 4 
Metropolitan Water Board 3% “A” 

1963-2003 .. .- AO) 87 3 9 0/310 4 

Do. do. 3% “ B” 1934-2003 -- MS 88 |3 8 2 3.9 5 

Do. do. 3% “ E” 1953-73 . JJ) 92 3 5 3/3 8 2 
Middlesex County Council 3% 1961-6€ MS) 94 3 310|3 7 0 
*Middlesex County Council 4% 1952-72 MN 1034 317 4/313 2 
* Do. do. 43% 1950-70... -- MN 108 4 3 4/312 2 
Nottingham 3% Irredeemable MN) 83 312 3| — 
Sheffield Corp. 34% 1968 lw. JJ 10l 3 9 4 3 810 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture .. JJ 1024 3 
Gt. Western Rly. H tay Debenture .. JJ lll 4 
Gt. Western Rly. 5 , Debenture ‘is JJ 1223 4 1 
Gt. Western Rly. 5% Rent Charge... FA 116 4 6 
Gt. Western Rly. 5% Cons. Guaranteed MA 113 | 4 
Gt. Western Rly. 5% Preference .. MA 984 | 5 
° Not available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 
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